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UNITED STATES OF AMERICA 
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INDICTMENT 


Cr. No. 

(T. 18 O.S.C. §659) 


Defendant. 
------ -X 


THE GRAND JURY CHARGES: 

COUNT ONE 



52 n> 


On or about the 25th day of November 1973, within 
the Eastern District of New York, the defendant CHARLES MESSINA, 
wilfully and knowingly, with intent to convert to his own use 
did steal, take and carry away from Lance Air Freight, Cargo 
Building 80, John F. Kennedy International Airport, approximately 
forty-four (44) cartons of Italian turtleneck pullover shirts, 
having a value of approximately Forty-five Thousand Dollars 
($45,000), which goods were moving as, were parfof and constituted 
a foreign shipment of freight from Milan, Italy to New York City, 
State of New York. (Title 18 United States Code, §659). 


COUNT TWO 

On or about the 25th day of November 1973, within the 
Eastern District of New York, the defendant CHARLES MESSINA 
did wilfully and unlawfully receive and have in his possession 
approximately forty-four (44) cartons of Italian turtleneck 
pullover shirts, having a value of approximately Forty-five 
Thousand Dollars ($45,000), which goods had been stolen from 
Lance Air Freight, Cargo Building 80, John F. Kennedy Internationa] 
Airport, while moving as a part of and constituting a foreign 
shipment of freight from Milan, Italy to New York City, Stare of 
New York, the defendant CHARLES MESSINA knowiny the same to have 
been stolen (Title 18 United States Code, §659). 
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1 

EaCLRPT FROM TESTIMONY O' ROBERT bCHMELTZ-Dii-.L, .-i EXAMxt.o. 

ba! 


RE: IDENTIFICATION 


1 

The witn 3S was shown one picture of 


2 

Mr. Messina prior to his representation. 


• * 5 , 

3 

THE COURT: Who identified him in the lineup? 

| 


, 4 

MR. LEVIN-EPSTEIN: Three witnesses. 


5 

THE COURT: Have their, up here. 


6 

MR. LEVIN-EPSTEIN: May I call them up from 


7 

my office? 

* 

8 

THE COURT: Yes. 


9 

MR. LEVIN-EPSTEIN: The witnesses are in my 


10 

office. They're being brought up now. 


11 

THE COURT: We'll take a five-minute recess. 


12 

(Recess) 


13 

THE COURT: Call your first witness, please. 


14 

• 


15 

ROBERT SCHMELTZ, having been duly sworn 


16 

by the Clerk of the Court, testified as follows: 


17 

DIRECT EXAMINATION 


18 

BY MR. LEVIN-EPSTEIN: 



Q Would you state your full name for the record. 


20 

A Robert Schmeltz. 


21 

0 Are you employed? 


22 

A Yes. 


23 

Q What is your occupation? 


24 

A A driver. 


25 

Q By "driver," what exactly do you mean? 











RE: IDENTIFICATION 

7 c. 

1 

■Ichrocltz-diroc;. G 


n 

A I drive a tow truck. 


3 

Q Mr. Schmeltz, I direct your attention to 


_ 4 

February 27th of 1974, this year. I ask you on that 


5 

occasion did you have the opportunity to view an FBI lineup? 


6 

A Yes, sir. 

• 

7 

Q Were you viewing that lineup in the capacity 


e 

of a witness? 


9 

A I was trying to pick somebody out. 


10 

0 Just answer the question as you're most com- 


11 

fortable. 


12 

I show you Government's Exhibit 1 for identi- 


13 

. fication and ask you if you recognize it (handing to the 


14 

witness). 


15 

A Yes. 


16 

0 Can you describe to the Court and for the 


17 

record what it is. 


18 

A A lineup that he had us look, you know, look 


19 

at. 


20 

Q Is this photograph a fair and accurate repre- 


21 

sentation of the lineup that you viewed? 


22 

A Yes. 


23 

(J J.s your answer "yes"? 

— 

24 

A Yes. 



25 


MR. LEVIM-EPSTEIN: 


Can this bo offered in 










£.ACi^Kri r kuw 'iiisnwuwi ur Kuuiita' £>cum,J-ii4-D.i.K£.CT EXAMINATION 
RE: IDENTIFICATION 


Gchmeltz-dLrect 7 

evidence? 

THE COURT: Deemed into evidence. 

Q During the course of this lineup, did you have 

occasion to select one of the people in the lineup? 

A Ye3. 

Q Can you indicate for the record and the Court 

which of these people you indicated? 

A (Indicating) 

MR. LEVIN-EPSTEIN: I.et the record show, your 
Honor, the witness is pointing to the defendant, 
Charles Messina, depicted in the photograph. Govern¬ 
ment’s Exhibit 1, and bearing the sign No. 3. 

Q Can you describe — withdrawn. 

Prior to February 27, 1974, Mr. Schmeltz, the 
day that you testified this lineup occurred, had von ever 
seen Charles Messina before? 

THE COURT: Keep your voice up. Sit at the 
table in the corner and talk loud, so everybody can 
hear you. 

(Witness complies, changes seat as directed.) 

A Just at the towing place. 

0 Can you describe for the record, Mr.Schmeltz, 

what you mean by "the towing place"? 

A Hob's Towing Service. 

I 

I 
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: IDENTIFICATION 


Schmeltz-direct. 8 

Had there been a time that you were employed 


at Bob’s Towing Service? 

A Yes. 

% 

0 Had you evoi seen Mr. Messina other than that 

time? 


A No. 


Q When you picked Mr. Messina out of the lineup, 

did he look exactly the same as the day you saw him at Bob’s 
Towing? 

A No,his clothes were different, you know. 

That's it. Otherwise, he looked the same. 

MR. LEVIM-EPSTEIN: I have no further 
questions, your Honor. 

CROSS EXAMINATION 
BY MS. SELTZER: 

Q Mr. Schmeltz, what was the date that you 

ily saw whoever this person was at the towing service'' 
A It was on Sunday. I don’t know the exact day. 

Q Do you remember the month? 

A Excuse me? 

Q Do you remember the month? 

A Not now. 

0 Under what circumstances did you see the 


person whon you identified as Mr. Messina at the towing 
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C. 
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uav-l.ivI' i i. i\vjn i ULi i li'iLm A Or UUUWM ^jonrii-.r. r r. k-HUai i J.OIM 

RE: IDENTIFICATION 


10 


Cchmeltz-cross 


service? 


A He came to have a tow job done on the truck. 

MR. LEVIN-EPSTEIN: Your Honor, I question 
the relevancy as it goes to the suggestive nature 
or possible suggestive nature of a lineup. 

THE COURT: I take it this is what he's going 
to testify to? 

MR. LEVIN-EPSTEIN: At trial. 

THE COURT: Let her find out. It's no surprise 
Go ahead. 

Q Would you describe what happened at the towing 

service that you came into contact with Mr. Messina, this 
person? 

A He was going to pay for the job. He needed a bill, 

so I had made out the bill for him and signed it. 

Q Could you be a little more specific? What 

was the first thing that happened? Did he come alone, come 
with somebody else? 

A Ho ca me alone as far as I can sec, upstairs in an 

o ffice. 

0 You were upstairs in the office? 

A Yes. 

Q What happened then? 

A Hr came in, started talking to the dispatcher about 


I 
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0 With fu r — 

MR. LKVItl-KPRTEIN: Your Honor, if Miss 
Seltzer would let the witness testify as to his own 
recollection, it would be more helpful. 

Q Would you describe the hat a little more 

specifically? 

A Russian hat, like with the curly fur on it. 

I cjuor.s von can say thct. 


25 
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EXCERPT FROM TESTIMONY OF ROBERT SCHMELTZ-CROSS EXAMINATION 
RE: IDENTIFICATION 

Schmeltz-cross 11 

Q Do you recall what color it was? 

A Dark color. 

Q Was thi a.n the wintertime? 

A Yes, still winter. 

Q You don 't recall what month it w as? 

A _No. 

Q What did this person say, if you recall, to 

the dispatcher? Did you have a conversation with him? 

A Talking about getting a truck tov/ed. Iv/asn't 

paying too much attention to tha t, you know. 

Q What were you doing? 

HR. LEVIN-EPSTEIN: Objection as to the 
relevancy as to a lineup. 

That's the issue. 

THE COURT: It bears on ni3 ability to observe 
sufficiently to identify. I'll permit it. 

0 

0 What were you doing at that time? 

A I was going to get off in a little while, 

just coming off my ?.hift. I'm sitting, watching TV. 

Q Do you recall how long — Were you watching 

TV or watching the dispatcher at that time? 

MR. LEVIN-EPSTEIN: Objection as to form. 

THE COURT: I'll allow it. 


25 


A 


I was watelling TV at the time, you know. 
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EXCERPT FROM TESTIMONY OF ROBERT SCHMELTZ-CROSS EXAMINATION 
RE: IDENTIFICATION 


Schnieltz-crofis 


12 


while the dispatcher and him were talking. 

0 Do you recall what period of time the dispat ch 

er and this qentleman were talkinq, a minute or fifteen 
minutes? 


A Ab out five min utes, i guess. 

Q Then what happened? 

A Then he wanted a bill, so the dispatcher 

asked me to make up a bill. 

0 Who wanted the bill? 

A The man who came in for the tow. 

Q Did he want you to make a bill? 

A The dispatcher wanted me to make up a bill. 

Q When you made the bill, did he ask you 

questions? 

A He handed me the papers on it. 

Q Did you have a direct discussion with this 

person? 

A Just as far as telling me what the name was 

and all that. 


0 Did he ever take off his coat or hi3 hat? 

A No. 

0 What happened after you made up the bill? 

Did he have to sign it? 

A Yen. 








EXCERPT FROM TESTIMONY OF ROBERT SCHMELTZ-CROSS EXAMINATION 
RE: IDENTIFICATION 


1 

2 

3 

4 

r 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Schineltx-cross 13 

0 Ho signe d it In your presence ? 

A 

Q Did ho sign his whole name? 

^■■ ■" "" 1 s 

A I didn't really look at what he signed, just 

that he signed it. 

Q You didn't look at what he signed at the time? 

A I just looked to see if there was a signature 

there. I didn't look at the name or anything. 

Q Was it the whole signature there? 

A I didn't notice. 

Q Then what happened? 

A Then h e gave me a $300 b ill and I gave him 

change. 

Q How much change? 

A Sixty-five. 

Q Then what did you do? 

A Then I gave him a copy of the bill and 

started watching the TV again. 

Q That was the sole contact that you had with 

this person who came into the office? 

A Right. 

0 Did there come a time v/hen any agents from 

the FBI or any other federal agency came and showed you 
any pictures? 





EXCERET FROM TESTIMONY OF ROBERT SCHMELTZ-CROSS EXAMINATION 
RE: IDENTIFICATION 

Schmeltz-croas 14 

A Excuse me, I didn't qet that. 

Q I say did there come a time when any FBI 

agent or any other agents or a U.S. attorney or anybody 
else showed you any pictures? 

6 II A They came and showed mu pictures. 


7 

Q 

When was that? 

8 

A 

A couple of days later. 

9 

Q 

Could you explain the circumstances surround- 

10 

ing that 

incident? 

11 

A 

They just came and said, "What happened?" 

12 

Q 

Who came? 

13 

‘ A 

The FBI agents? 

14 

O 

Ilow many? 

15 

A 

Two. 

16 

Q 

What did they say to you? 

17 

A 

They told us about what happened with the 

18 

truck. 


19 

Q 

What did they tell you? 

20 

A 

That is was, you know, hijacked. 

21 

Q 

How many days later -- I'm sorry — 

22 

A 

Two, three days. 

23 

Q 

Could you try as well as you can to specifi- 

24 

cally tell us what those agents told you? 



25 


A 


Just that we have to <70 down and look at some 






EXCERPT FROM TESTIMONY OF ROBERT SCHMELTZ-CROSS EXAMINATION 
RE: IDENTIFICATION 
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Schroelt 2 -croco 15 

shots, try to pick out who wc thought was in it. 

Q Did they tell you that they had a suspect? 

A They didn't say anything to me like that. 

0 Did they tell you anything about who they 

thought the person was? 

A No. 

Q Did they ask you for a description of the 

person? 

\ Yes. 

Q What did you tell them at that time? 

A What he was wearing. 

Q Tell us now what you recall tolling the agents . 

A Red checkered jacket, like the fia_t — 

Q Excuse me. The agents aren’t here. 

MR. LEVIN-EPSTEIN: The case agent on the 
case is here, Mr. Francis R. Jules, but I believe 
there's ample authority for that proposition that 
the assisting agent on a matter may sit at counsel 
table with the prosecutor. 

THE COURT: Is he going to testify? 

MR. LEVIN-EPSTEIN: That’s undecided at this 
time. However, in any event, the testimony that 
Mr. Jules will give will be background information 
anil not factual in the sense that other witnesses 










EXCERPT FROM TESTIMONY OF ROBERT SCHMELTZ-CROSS EXAMINATION 
RE: IDENTIFICATION 


x 



Schmaltz-cions 16 

might be suggested of testimony by his testimony 
or the presence in the courtroom, at least in my 
opinion might influence or color o*-her testimony. 

THE COURT: Was Mr, Jules present at the 
showing? 

MR. LEVIN-EPSTEIN: Of what? 

THE COURT: These pictures. 

MR. EEVIN-EPSTEIN: No. 

THE COURT: He may remain. 

Q Did you ever meet Mr. Jules prior to today? 

A Yes. 

0 On what occasion? 

A Looking at shots a couple of other times. 

0 He was present that day when you went to look 

at the photographs? 

A Yes, h t was there. 

Q Did he say anything to you at the time that 

you went to look at the photographs? 

A Just that I would have to look through the 

photographs, pick out the ones that I thought was it. 

Q Were there any other agents besides Mr. Jules 

there? 

A Yes. 

0 Who was there? Do you remember? 









/• 



EXCERPT FROM TESTIMONY OF ROBERT SCHMELTZ-CROSS EXAMINATION 
RE: IDENTIFICATION 

.'Schnteltz-cross 17 

A .1 don't know them by name. 

0 Bo you recall how many wore there? 

A The two regular guys that I was with were 

there. 

0 What do you mean by that? 

A The two that worked there. 

0 The three of you wont down together. Who 

were the other people who v/ent down with you from Bob’s 
Towing? 

MR. LEVIN-EPSTEIN: If I might interrupt, 

Ms. Seltzer, are you identifying the photo identifi¬ 
cation or lineup? 

MS. SELTZER: About the photo identification. 

Q Right. 

A (rio response.) 

0 When you went down to look the first time at 

photographs, did you go alone or did you go with anyone 
else? 

A From where I worked? 

(.) Yes. 

A I went. 

Q Who did you go with? 

A Kenny. 


25 


0 


Do you knew his last name? 






EXCERPT FROM TESTIMONY OF ROBERT .SCHMELTZ-CROSS EXAMINATION 
RE: IDENTIFICATION 

Schneltz-crona 10 


Q What does he do at Bob's Towing? 

A He was a driver, also. 

0 Would you describe what happened when you 

went to view these photographs? 

A They had them sitting in a room. 

Q Who was sitting in a room? 

A Kenny and I, sitting in a room. They took us 

out one at: a time to look at different books. 

0 Could you describe what happened as you looked I 

through these books? 

A I picked out anybody, you know, looked some- 

thing like the one I wa s looking for. 

U how many picture s would you say you picked outf* 

A Out of about four, five. 

0 At that time what did you say to the agents 

when you picked out these pictures? 

A That that was like what the guy looked like. 


that person? 


Did you recognize anyone' as being positively 


Not then. 


But any one could have been? 


Excuse me? 


You thought any one of these four or five 
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EXCERPT FROM TESTIMONY OF ROBERT SCHMELTZ-CROSS EXAMINATION 
RE: IDENTIFICATION 

Schmeltz-crosn 19 

peop le could have been that person ? 

A A It had tho characteristics of t he guy. 

Q What characteristics were those? 

A The type of face, you know, stuff like that. 

1 " ~ ~ 1 

MS. SELTZER: I would ask if the Government 
has those pictures. 

MR. LEVIN-EPSTEIN: The Government is prepared 
to produce in court a spread of photographs, the 
eight photographs, from which Mr. Schmeltz and the 
other witnesses selected a photograph of Mr. Charles 
Messina. 

• It follows the photographs that Mr. Sclimeltz 

is testifying to as of now, he's referring to the 
very large set of books that's maintained by the 
various law enforcement agencies. This is not the 
photographic spread that I believe — Withdrawn. 

THE COURT: Do you have the pictures? 

MR. LEVIN-EPSTEIN: Of the eight? 

THE COURT: Those he identified from the big 

books. 

MR. LEVIN-EPSTEIN: The Government is not 
prepared at this time to produce the voluminous 
photographs that Mr. Schmeltz originally looked at. 


25 


MS. SELTZER: I want four. 
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Schmeltz-crors on 


THE COURT: Did you mark those vhen he picked 


then.? 


MR. JULES: No, your Honor. Actually, what 
happened, if I may say. Detective McKenna and 
Maiola, they were the individuals who showed the 
witnesses a spread of eight photos, which these 
witnesses picked out the picture of Charles Messina. 

HIE COURT: What about looking through books? 
Are you aware of that? 

MR. JULES: I have to refresh my memory. 

Did you go to the New York office of the FBI? 

THE WITNESS: Yes, but that's not where 
I looked at the other books. 


MR. JULES: Where did you look at the other 


books? 


THE WITNESS: Port Authority. 

MR. JULES: These are albums that they have 
at the Port Authority. T was not present at that 


time. 


hS. SELTZER: I would request that the Govern¬ 
ment be directed to produce those pictures. 

THE COURT: Well, do we have a Port Authority 
personnel here? 

MR. LEVIN-EPSTEIN: We'll have them here. 


j 








— 
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22 


1 


Schmeltz-cross 21 



2 


THE COURT: Go down fro check. 



3 


MR. JULES: Yes, your Honor. 


3 

4 

Q 

After you picked out these four or five pic- 

- 


5 : 

tures, what: 

happened? 



6 

A 

They brought us back to the room together. We 

■ 


7 

sat there a 

few minutes. 


1/12 

8 

Q 

When you were picking out those pictures, were 



9 

you seated 

by yourself in a room, or seated with Kenny? 



10 

A 

By myself. 



11 

Q 

When you finished picking out those pictures. 



12 

were you still by yourself? 



13 

A 

Yes. 



14 

Q 

And then where did you go? 



15 

A 

They brought us back together again, Kenny. 



16 

Q 

They brought you back to where Kenny was? 



17 

A 

Yes. 



18 

Q 

What happened after that? 



19 

A 

Kenney picked out. Then he came back and we 



20 

went into a 

room, you know, to try to draw the guides. 



21 

Q 

Was there, in fact, a composite picture 



22 

drawn at that time? 



23 

A 

(No response.) 



24 

Q 

In other words, did they have an art.'st 



25 

there? 









EXCERPT FROM TESTIMONY OF ROBERT SCHMELTZ-CROSS EXAMINATION 
RE: IDENTIFICATION 


1 l • , i 


Vof; . 


0 './as lie trying to iirm a rhoteh of 

f roi'i the i . j• i i-,;; i ; <.*oe p w '■ 


A 


ir>s. 


! • • 1 ! ‘ r r .i■ >'.i- i_ 

J 1 •r»l. j i"»v ij no yp'j . 


1? ' c \nr< 


MS . FPI.TZER: Your l'<iPi>r . T wou \d 
that that picture be produce!. 

■ :t i. (•< rri”" ; ! ,•(>.! i .. . j ;> 

HR. EKVIN-I’l’STEIN: No, wo hadn't 
I'f.iir.r ' lat. 

f'ot'.l '• : Yor t \ v ' ' 1 ' ■ o i !.? 

•c’. i.T-viri-rrsTETri: ! ; . 

Tin: COURT: Proceed. 

'r. r , :’,T"rr• r youjd r»*.« the 

* _ 

’ .■ directed to produce it 'it • tone hi 
toil. 


' :, ir i.'OtiKV: They'1.1 t.rv’ ‘e oot it 
lord: Authority car.posi l <•, - <- ’ 11 have 
, i »■>!*: i rd.i v irhi.il hcr«- 

*r:. EUI/rzri’: Thant -:>U. 

Did the f.-.’o of you together ni vo a 
for thin oor.ooeite picture? 

' |/’ '|>I . \o • • t rt ■ i ■ I . > . 


that person 


reone:; t 

intended to 


f-:>vorninoii t 
■fore tli' 1 

for you. 
a Poet: 

description 


ONLY COPY AVAILABLE 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 

22 | 

23 

24 l 

25 


.‘JchiuelLz-crony 23 

o After th;-1 composite picture was drawn, was 

anything said about it? Did you say it looked like the 
person? 

A (No response.) 

o Can you say anything about the quality of 

« 

this picture? Or what did you think about the picture? 

A Tjiey didn't draw o ne* for me bec ause I couldn't 

get it down off the lit tle car ds and stuff. The other one, 
Kenney drew, looks somethin g like it. 

Q Did you see the picture from Kenny's state- 

ments? 


A .Another d av. 

0 Did you think the picture Looked like the 

person you had seen in Bob's Towing? 

A No, it wasn't too close to it, no. 

*- —-- 

0 But you just said it looked a little bit like 



A 

0 

anything 

A 


V ery little ^. 

After this composite picture was drawn, did 
further happen at the Port Authority? 

No. 


Q Did you go home? 

A Ye3. 

Q Did anybody say anything to you about 
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'jcbmol t" 

further idanti fication or further feet if v i :ig'£- 


wanted ur 


hac tec! 


They said they would let us know if they 


Mi on waa it in fact that von were aoain ron 


A couple of chays later they can c by the shop. 
What happened several days 1 rater? 


They had some more picture's. 


Who is ' th'-"”’? 


The cagents. 


Vlas Mr. Jules one of the agents? 


'i Do you recall any of tit other -agents? 

A There was a heavy guy. There was a heavy guy 

and Mi" guy with the black I,air. I < a t know him by name. 
<.) There were three? 

do, two. He wasn't there*. 

(I r |! ."? 

b (Indicating). 


$ 


THE COURT: Indic-n! i 


i . :uies. 


b'hat happened? vhey came to hob's Towing? 


What happened when they came to bob's Tov/ing? 
They had some more pictures to look at. 


t 
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'Jchmel t/--erop.«; 75 

0 How many pictures? 

A I don't remember, a couple — not many, just 

a couple. 

0 Would you say less than ten? 

A Less than ton. 

Q What did they do with these pictures? 

A They had us look at them. 

Q Did they spread them out in front of you? 

A They handed to mo. I looked through them. 

Q Did they tell you anything at the time they 

handed them to you? 

13 * A Just to "look through those" and see if I see 

14 anybody. 

15 Q Did you, in fact, pick out any pictures? 

16 A Yes. 

17 Q How many did you pick out? 

18 A (Indicating) . 

19 0 One. Is that the picture that you identified 

20 as being the person whom you believed was the person whom 

2 1 you had seen at the Towing Service? 

22 A Yes. 

23 Q Did you make any statements at that time? 

24 What did you tell the agents when you were picking out — 

25 Did you say you thought it was the guy, might have been the 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

„ II 
13 

J 

15 j! 

16 

17 | 

18 

19 

20 
21 
22 

23 

24 

25 


Schmeltz -cm :-r, 


2 * 


guy, or one hundred percent sure? 

A That looked like the guy. 

0 

you said? 


You said it looked like him. Is that what 


A Yes. 

Q Did you say it was the person or did you say 

it looked like the person? 

A I don't remember hov; it was worded. 

MR. LEVIN-EPSTEIN: Might I interrupt for a 
moment? I apologize. I was remiss in that 

I should have handed this to Miss Seltzer prior to 
her cross-examination. This Is -- May this bo 
marked as Government's Exhibit 3500-1.'’ 

MS. SELTZER: I would request — 

THE COURT: Government's Exhibit 2 for iden- 
■- 1 ^ ca ti°n. It would be so much better if you gave 
her those things the morning of the trial so we 
don't have unnecessary revcrsales as we've had in 
this court for just this kind of mistake. 

MR. LEVIN-EPSTEIN: You're obviously correct, 
apologize. It will not happen again. 

THE COURT: All right, go ahead. 

MS. b'ELZER: I would now request the Governmen 
to produce the photo spread. 


t 


= 
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2 

THE COURT: Do you have the photo spread? 


3 

MR. LEVIN-EPSTEIN: Yes, we do. 

- 

4 

THE COURT: Produce it. 


5 

MR. LEVIN-EPSTEIN: While Mr. Jules is obtain¬ 


6 

ing the requested exhibit, perhaps wc can go through 


7 

the 3500 material. 


8 

TIJE COURT: You don't need me here. You can 


9 

give it to counsel and have it marked for identifi- 

» 

10 

cation. Call me when you're ready to proceed. 


11 

MR. LEVIN-EPSTEIN: Let the record indicate 


12 

I'm handing to the Clerk an FBI investigation report 


13 

reflecting an interview with Robert Schmoltz. Let 


14 

that be marked as Government's Exhibit’3. 

t 

15 

TI1E CLERK: Government's Exhibit 3 for 

j 

16 

identification. 


17 

(So marked) 

1 

18 

MR. LEVIN-EPSTEIN: Let the record indicate 


19 

I'm handing three FBI investigation reports related 


20 

to the potential testimony of Robert Bavaro. 


21 

That should be marked as Government’s Exhibits 4, 


22 

5 and C for identification. 

**• 

23 

THE CLERK: So marked, as 4, 5, and 6 for 


24 

identification. 


25 

(So marked) 


I J 
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MR. LEVIN-EPSTEIN: Lot the record show I'm 
handing now to the Clerk an FBI investigation report 

Or 

relating to the testimony of Robert Schineltz. Let 
it be marked Government's Exhibit 7 for identification 

THE CLERK: So marked, as Government's Exhibit 
7 for identification. 

(So marked) 

MR. LEVIN—EPSTEIN: FBI investigation report 
relating to the testimony of Henry or Hank Wilkens. 

THE CLERK: 0 for identification. 

(So marked) 

Mi?. LEVIN—EPSTEIN: And another report of 
Hr. Wilkens. 

THE CLERK: So marked as 9 for identification. 

(So marked) 

MR. LEVIN-EPSTEIM: Let the record show 
another FBI investigation report relating to the 
possible testimony of Robert Bavaro, Government's 
Exhibit 10 for identification. 

THE CLERK: So marked. 

(So marked) 

MR. LEVIN-EPSTEIN: Let the record indicate 
that I'm handing to the Clerk for marking three 
FBI investigation reports relating to the testimony 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 
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Schr.ieltr.-cr or. 3 29 

of Kenneth Manttone. 

THE CLERK: So marked as Government’s Exhibit 
11, 12, and 13 for identification. 

(So marked) 

MR. LEVIN-EPSTEIN: And a fourth statement. 

THE CLERK: So marked as Government's Exhibit 
14 for identification. 

(So marked) 

MR. LEVTN-F.PSTEIN: Let the record indicate 
that I'm handing to the Clerk an FBI investigation 
report reflecting or relating to the testimony or 
potential testimony of Dominick Maiola. 

THE CLERK: Exhibit 15 for identification. 

(So narked) 

Ilk. LEVIN-EPSTEIN: Finally, let the record 
show I'm handing copies of the grand jury testimony 
of Special Agent Francis R. Jules, Federal Bureau 
of Investigation, to be marked for identification 
as well. 

THE CLERK: Government';; Exhibit 16 for 
identification. 

(So marked) 

MR. LEVIN-EPSTEIN: Let the record indicate 



25 


I'm handing to the Clerk seven photographs to bn 









Ti 


EXCERPT FROM TESTIMONY OF ROBERT SCHMELTZ-CROSS EXAMINATION 

RE: IDENTIFICATION 3] 

>chmel t-r • < ro*::. ff> 


r» ir ! od ny tjov^ri . r*nt * r. Exhibit !/, r *:• \r<:ly certain 
in an envelope. 


THE CLERK.: Government * r. Exhibit 17 for 


ti r i cn ti on , phctographis. 


(So marked) 


THE CLERK: All exhibits were handed Lack to 


the Government couneel. 


(Keenss) 

MR. LEVJN-EI STUN: Yf—»* "oner, T * vr> r, her*" C.f' 

evidence that the Government intends to produce at 
the time of trial to defense counsel. Some has been 
marked; some has not yet be**.» rv-’rked. As the 'Court 
’•/indies, it can he marked p -r ior co proceeding furthe**, 
or wo can mark it as it comes in. 


THE COURT: Vo.rv well. 


MK. LEVJM-hPSTElN: ah*, lever you prefer. 


THE COURT: I don't ciH'/. Proceed. 


MR. LI./lll-L^STEIH: Your Honor, during the 
ri;?v:j3 the Government offered for i den tif icat ior., 
■n« • ’.l v/ar. no marked, (lovn/mv n< *Exhibit L/, 
the seven photographs. It's brv-n marked, your 


Honor. 


MS. SELTZER: Your Honor, it came to my 


attention during the recess, one r>r the spectator. 
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who apparently was observing the conversation between 
Mr. Levin-Epstein and the witness, that certain state¬ 
ments were made by Mr. Levin-Epstein to the witness. 

I would just like to ask him if certain tilings 
were said. 

THE COURT: Who? The witness? 

You have the witness sworn. 

MS. SELTZER: This is aside. This is not 

I 

directly on what I was inquiring. 

BY MS. SELTZER: 

Q Did Mr. Levin-Epstein come up and tell you 

• you’re not convincing enough and did you toll him you can't 
remember? 

MR. LEVIN-EPSTEIN: Objection. If Ms.Seltzer 
has someone who overboard it. Jet’s put that person 
on the stand. 

A No. 

0 Are you certain that didn't happen? 

A Yen. 

MS. SELTZER: I have a witness who says 

it did. 

THE COURT: Put on your witness. 

Proceed with the hearing. 

Mr. Messina, do you find this hearing amusing? 
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RE: IDENTIFICATION 

1 

Schmeltz-cross 32 

2 

THE DEFENDANT: No, sir. 

3 

THE COURT: I notice you're chewing gum and 

4 

smirking at the witness. 

5 

THE DEFENDANT: I'm not smirking at the 

6 

witness; I'm looking at Mr. Epstein and his actions. 

7 

THE COURT: I see. 

8 

I notice there are three persons in the 

9 

courtroom. What is your name, madam? 

10 

MRS. MESSINA: Mrs. Messina. 

11 

THE COURT: You ought to control yourself 

12 

and not express views by your facial expressions 

<f j 

when the witness testifies. 

. I 

14 

MRS. MESSINA: I'm sorry. 

15 

MS. SELTZER: It was Mrs.Messina who made 

16 

this statement. 

17 

MR. LEVIN-EPSTEIN: I might ask your Honor as 

18 

well if Ms. Seltzer has her witnesses in the court¬ 

19 

room who she feels will be testifying. 

20 

THE COURT: All witnesses to be testifying 

21 

should be excluded from the courtroom. 

22 

MS. SELTZER: Can wo keep Mr. Messina here? 

23 

BY MS. SELTZER: 

24 j 

0 What were the primary characteristics, if 


you recall, that you identified the pictures and subsequently 


33c 


25 
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the lineup from? 

A The ago. like on the face and stuff. Certain 

features that caught my eve. 

Q For instance, it's the color of the hair ami 

wha t? 

A fnr-i on, von k now^, t he va y the eys 

woro , y o vi know . 

Q W hat else? 

A 

Q For how many minutes would you say it was 


lust the age, the fact 


in the towing service that you actually had an opportunity 
• to vie'*? the person that had come in? 

A Only viewed him for a few minutes. 

Q At that time you were watching te levision; 

in that, right? / 

A Right. 


Q At that time you wo re also filling out the 

towing form; is that correct? 

A Yes. 

Q In tha t period of Severn 1 minutes you wer e 

doing Qt.h cr _ things also, right? 

A 
Q 


Yes. 


Therefore, how much time would you say you 


25 


actually had iiad an opportunity to get a full view of this 
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Echmeltz-cross 


3-i 


person? 


MR. LEVIN-EPSTEIN: He’s answered the 
question, your Honor. 

THE COURT : I'll all ow j t;. 


A 

0 . 

A 

u 

A 

O 


A minute, two minutes. 

Were you sitting or standing at that time? 
Sitting. 

What v/as the other person doing? 

Excuse me? 


What v/as the person who came into the office 
doing? Was he sitting or standing? 

A Stan ding. 

0 Did he ever sit down? 


A 


O 


A 


Q 


Mo. 


Did lie ever take off hie coat? 


r:o. 


Was the coat he was wearing a winter coat? 


It v/as wintertime? 

A Yes, I guess he wore a coat. I didn’t really 

look at the coat. 

0 You remember it wan rod and white checked? 

A Yes. 

THE COURT: Did he use the word "white"? 


25 


Did you use the wo’*u 


"white"? 
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2 THE WITNESS: ^P.ed and black. 

3 Q When you walked into FBI headquarters the 

4 morning of the lineup, do you recall that there was anyone 

5 j in the lobby who looked familiar to you? 


Q Do you remember seeing anyone in the lobby? 

A Just the guy who came with, and then the 

agent when he came down to pick us up. 

0 Who was the person, the other person? 

A The other guy I work with. 


noticed? 


There was nobody standing down there that you 


Excuse me? 


There was nobody down there that you noticed? 


MR. LEVIN-EPSTEIN: Objection. The witness 
has testified in response to Miss Seltzer's questions 
there was nobody standing down that lie recognized, 
not that he noticed. 

Q Was there anybody you noticed -- 

MG. SELTZER: I'm sorry, your Honor. 

THE COURT: Go ahead. 


25 


A 


Was there anyone downstairs you noticed? 
I wasn't really looking at anybody. 
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37 

1 

Schmeltz-cross 36 


2 

* / 

0 Were there any people standing around? 


3 

A A couple of people. 


4 

Q Did you look at those people? 


5 

A No, I was talking to f'.r. Bavaro. 


6 

0 How many people were down there? 


7 

A I really didn't count, walking in and out. 


8 

0 Was there a nan standing with a woman down 


9 

there that you recall? 


10 

A I don't recall. 


11 

0 Do you recall seeing the person whom you 


12 

later identified being in the lobby when you went through 


13 

• 

* tiie FBI building? 


14 

A I didn't see him; I wasn't looking. I was 


15 

talking to Mr. Bavaro most of the time, the agents. 


16 

0 Arc vou absolutely sure that the person that 


17 

you picked out was the person whom you saw in the towing 


18 

service, or do you just think he looked more like him than 


19 

any of the other people in the lineup? 


20 

MR. LEVIN-EPSTEIN: Objection as to form. 


21 

THE COURT: I'll allow it. 


22 

>«• 

A V/hat was it? 


23 

MS. SELTZER: Read the question back. 



(Said question read back by the reporter.) 

1 

25 i 1 

A He was the closest to the guy in the office 

V 





* 



EXCERPT FROM TESTIMONY OF ROBERT SCHMELTZ-RECROSS EXAMINATION 
RE: IDENTIFICATION 
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I1R. .LEVII,-EPSTEIN: No further questions 
as to the motion to suppress, your Honor, from this 
witness. 

RECROSS EXAMINATION 
BY MS. SELTZER: 

l) tit. Schmaltz, how do you know that the person 

that you picked out of the lineup was the same person that 
you thouqht was the person in the picture? 

A Excuse no? 

0 How do you know that the person whom you 

picked out as No.3 in the lineup was the same person as the 
person in the picture that you picked out when the agents 
came to you wi th the eight different, j ictures? 

A I don't understand — 

NR. LEVIM-EPSTEIN: May I ask the witness if 
he understands the question? 

TEE WITNESS: I don't understand. 

You just testified that the person whom you 
picked in response to Mr. Levin-Epstejn's question, you 
said that the person in the picture that you picked out was 
the same person as the person you nicked out in the lineup; 
is that correct, or is it not correct? 

I will request his answer be read back. 

A 'fhc picture first and then T picked the lineup 
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0 You said the person you picked out in the 

lineup was the same person as the person you picked out in 
the picture; isn't that what you're saying? r 

A Yes. 

Q Ilow do you know? 

A It's the same. 

Q Did the agents tell you it was the same? 

A They didn't tell me anything. 

I 

Q how do you know that the person that you 

picked out in the picture was the same person you picked 
out in the lineup? 


I don't know. 


They looked the same. I don't know what your- 


Explain to me how you know it. 
They're the same. 

Not because somebody told you? 


THE COURT: Anything further? 

MR. LEVIN-EPSTEIN: Not from this witness 
THE COURT: Anything further for the 


defendant? 


25 


MS. SELTZER: No, your Hono#. 

THE COURT: How old are you, sir? 
THE WITNESS: Twenty-two. 
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1 

Schmeltz 40 


2 

THE COURT: How much education ha/e you had? 


3 

THE WITNESS: High school, started college. 


, 4 

I but I didn't finish. 


5 

THE COURT: Do you see the person you saw 

1 


6 

in your business establishment on the day in ques¬ 

. 

7 

tion here in court? 


8 

THE WITNESS: Yes. 


9 

THE COURT: Who is it? 


10 

THE WITNESS: (indicating) The man over 


11 

there. 


12 

THE COURT: Indicating the defendant. 


13 

Are you indicating you recognize him because 


14 

of vhat you saw that day. or because of what happened 


15 

at the photographic lineup and the physical lineup? 


16 

THE WITNESS: From the picture and stuff — 


17 

THE COURT: I can't hear you. 

1 

18 

THE WITNESS: With the picture and stuff 


19 

more. 


20 

' 

THE COURT: I can't understand what you're 


21 

saying. 


22 

THE WITNESS: I recognized him with the pic¬ 


23 

tures, and it looks very close like the guy. 


24 

THE COURT: As you see him now, are you saying 


25 \ 

this is the man because you remember what happened 
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Schmeltz 41 

that night or because of what happened on the 

1 

subsequent events when you were shown pictures and 
you had the lineup? 

THE WITNESS: Roth. 

THE COURT: Can you, based on what you remem¬ 
ber from the original event, identify this man? 

THE WITNESS: Yes. 

THE COURT: Putting aside what you saw subse¬ 
quently, are you capable of doing that? 

THE WITNESS: I believe so, yes. 

THE COURT: Compare what you remember that 
happened that day with what you now see and tell me 
whether it*3 the same person? 

THE WITNESS: As best I can, it is. 

THE COURT: All right. 

Anything further? 

Thank you very much, sir. 

(Witness excused) 


THE COURT: Next witness, please. 
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FRANCIS R. JULES, having been duly 

sworn by the Clerk of the Court, testified as follows I 
THE CLERK: Full name? 


5 


THE WITNESS: Francis R. Jules. 


6 

DIRECT EXAMINATION 


7 

BY MR. LEVIN-EPSTEIN: 


8 

Q 

Mr. Jules, what is your occupation? 


9 

A 

Special agent, FBI. 


10 

Q 

I 

How long have you been with the FBI? 


11 

A 

'Twenty-three years. 


12 

Q 

During the course of those twenty-three 

years, 

13 

' how long 

have you been employed and assigned within the Hew 

14 

• 

York metropolitan area? 


15 

A 

Twenty. 


16 

0 

What is your present assignment? 


17 

A 

John F. Kennedy International Airport, resident! 

18 

agent, FBI, Kennedy Airport. 


19 

o 

I direct your attention to February 27, 

1974. 

20 

I ask if 

you were working on that date. 


21 

A 

Yes. 


22 

0 

Can you tell me where? 


23 1 

A 

I was in the FBI headquarters. Mew York 

City. 

24 1 

Q 

On the afternoon of the 27tli of February 

of 

25 

this year 

, what were you doing? 
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iTulcs-direct 4 3 

A Conducting a lineup, New York office of the 

FBI. 

0 Who else was present at that lineup? 

A The defendant Mr. Messina, his attorney.your¬ 

self , Mr. Epstein and eleven agents who were there to be 
picked for the lineup, myself, and Agent Westhoff, John 
Westhoff. 

Q Were there any witnesses that were there to 

see the lineup? 

A Yes, there were three witnesses. 

Q I show you Government's Exhibit 1 (handing to 

witness). I ask you if you recognize it. 

A Yes. 

Q What is it? 

A The pictures of the lineup that was held in 

the New York office. 

Q Were you present when that photograph was 


taken? 


A 


Yes, 


Q Is that photograph a fair and accurate repre¬ 

sentation of the lineup as it finally was set up? 

A Yes, it is. 

Q Can you tell us briefly the circumstances from 


25 


the beginning to the end of that lineup? 




x * *•-/»* A * Ai iv>u ▲ V>A. 1 iUAiVV^Xi.* *v« »-/ S-. L> X. i V A_. V- X i-t4\l Vl’l± *.«/ V 1 iUH 

RE: IDENTIFICATION ^ 

4/ • 

f u J r '• — ? > 1 • t ' ■ 

;. c« vent \ j*3tairs to Ho roon that wo used for 

a lineup. I hud approximately eleven agents available, and 

’tr. Messina’s cipfenso attorney — T ’sked her to nleaso 
• .tcK out Hip individuals she wanted * o be in the lineup, 
vhifdi :' !ii'. i '-.•’plained Lb.- err’- ■ 1: .we around the. 

neck of the* .individuals standing in t.h-' lineup. 

T then asked the defense attorney to choose 


he*.-/ she.: desired the lineup, where anyone could stand. !•* — - 
Mocsin> ri - -sv.'d hi: iackit and gave it * o another agent to 
wear and lie also removed his shirt and exchanged that shirt 
with another agent. 

o "gent doles, drawing v.ir attention to the 

photoor gli, Coverniaont’n Exhibit 1, <• :m you indicate r or 
the Court wliich of the people i n that . 1 ray are wearing 
Nr. Mess Jim’s jacket and shirt. 

A No. 5. 


?1R. LEVIN-EPKTEIU: Show .it to the Court. 
(Maid photograph shown to the Court.) 

\i Co on. Agent .Jules- 

Then whan t he 1 incur ; • ‘y >o gc , the 
witness was brought ir., one at a tiiv». 

o Were they brought into the same room whore 

the array was standing? 


No, brought in behind ;< l wo- wav glass 
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1 

Jules-direct 4 5 


2 

0 What happened then? 


3 

A. The witness was asked a question. "Do you know any¬ 


4 

one in the lineup who was the individual involved in Bob's 


5 

Towing?" 


6 

The three witnesses, one at a time, picked out 


7 

j No. 3, the defendant. 


8 

0. Did there come a time prior to the lineup, 


9 

Agent Jules, when you left your office on the upper levels 


10 

of the FBI headquarters building an* 1 vent down to the lobby 


11 

to meet anyone? 


12 

A Yes. 


13 

* 0 Whom did you meet? 


14 

A I met Pavnro and Schncltz. * 


15 

Q. Did you meet anyone else down there? 


16 

A Mantione. 


17 

Q, Did you also meet — did you meet anyone else 


18 

in order to allow them access to the building? 


19 

A No. 


20 

0, Vlas I present at the linkup? 


21 

A, Yes, you were there. Uiuht. I'm sorry. 


1/3 22 

I 

0. 'When you wont down to meet with the three 


23 

witnesses and myself, at any time while you were in the 


24 

lobby did you notice the defendant Charles Messina in the 



25 


lobby? 
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Jules-dirr'ct 


46 


A 


No, I (lit.n't notice him, 


0 Did Mr. Messina come over to you and — Had 

you met Mr. Messina prior to that day? 

A Yes. 

0 Did you engage — Did ;j r . Messina or anyone 

else other than the three people and myself that you've 
testified about engage you in conversation in the lobby? 

A Not in the lobby, no. 

MR. LEVIM—EPSTEIN: Mo further questions. 
CROSS EXAMINATION 
BY MS. SELTZER: 

• O Agent Jules, the people who are in that 

photograph, exclusive of Mr. Messina, are they all FBI 
agents? 

A yes. 

0 Do you happen to know their names? 

A Yes, I believe I can remember them all. 

I have to see the photograph. 

0 (Said photograph handed to the witness.) 

A No. 2, is Agent Bob MadJor: Mo. 1 is Agent 

John Killdommons; No. 5 is Agent Dob Kiely; No. 4 John 
Begley, and last. No. C, is Leo McGillicudy. 

Q Agent Jules, you had a description of this 

alleged — I don't know if you want to call him a hijacker, 


25 






• II 
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RE: IDENTIFICATION 

48. 

1 

fule:.-cross 47 


2 

or what -- did you not, from these witnesses 9 

1 

3 

A Yes. 


„ 4 

0 Trior to this lineup? 

■ 

5 

A Yes. 


6 

Q that was the description that you had that 

i 

7 

these people had given you; what was the description? 


8 

A 5-9, 5-10, grayish hair, a solid build. 


9 

complexion medium. 


10 

0 V/hac about the description of ethnic origin? 


11 

Had they also given you that? 


12 

A Apparently Italian extraction. 


13 

0 This was the witnesses themselves told you 


14 

beforehand? 


15 

A Yes. 

, 

16 

0 In this spread of FBI agents, Mr. Nadler, 


17 

Killdonunons, Kiuly, Begley and McGillicudy, would you say 

i 

18 

they're predominantly, or, as a matter of fact, all Irish? 


19 

Mil. LHVIN-KPGTriN: Objection. That calls 


20 

for a strict conclusion of the witness. 


21 

0 Would you make a conclusion? 

I 

22 

A They're not Italian. 

- 

23 

0 Isn't it a fact that on the day of the lineup 


24 

Mrs. Seybert, v/ho was representing the defendant, objected 


25 

to the fact that there was no Ita]ian—Looking people in the 

1 


lineup? 
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49 

1 

Jules-cross «« 


2 

A She didn't object to me. 


3 

Q Were there any Italian, or people of Italian 


— 4 

origin available for this lineup, Italians? 


5 

A Apparently there weren't at this time. 


6 

Q Did you make any effort to get any? 


7 

A I had called New York and they made available 


8 

eleven agents, and then the defense attorney picked out 


9 

whomshe wanted. 


10 

0 She picked out from those eleven; is that 


n 

correct? 


12 

A Yes. 


13 

0 Were there any Italian-looking types in the 


14 

other five remaining? 


15 

A I don't remember if there were or not now. 


16 

I can't give you the names of the people who were there. 


17 

They were dismissed after she made her choice. 


18 

' x i- only from those eleven that she v.’as 


19 

able to pick? 


20 

A Yes. 

\ 


21 

MS. SELTZER: No further questions. 


22 

THE COURT: Thank you, sir. 


23 

(Witness excused) 


24 

THE COURT: Next witness. 


25 

j 

MR. LEVln-EPSTEIN: The Government calls 
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Mantiono 49 

Kenneth Mantiono. 

K E H N F: T II H A H T I O II E, called as a witness 

having been duly sworn by the Clerk of the Court, 
testified as follows: 

MS. SELTZER: Excuse me, your Honor. 

I was not present at the lineup,but I was 
advised at the time Mrs. Seyhert attempted to make 
an objection to the fact that Mr. Messina was the 
only Italian-looking perso... I don't know if she 
made that objection to Mr. Levin-Epstein. 

MR. LEVIN--EPSTEIN: If Miss Seltzer wants 
me to take the oath and testify, I'll be happy to. 

THE COURT: What happened? 

MR. LEVIN-EPSTEIN: Mrs. Seybert indicated 
during the course of selection of people, in her 
opinion there was nobody of these people here in 
this photograph that apparently looked Italian. 

I indicated to Mrs. Seybert in my opinion 
the lineup array as it was set up was fair and 
objective; that 1 didn't know what she meant by 
what Italian-looking looked like. 

I asked her to specify. She said, "You 


know, Italian-looking. 





1 
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x 


2 
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At that point I noted tho objection, I be¬ 
lieve, with the clerk from the Federal Bureau of 
Investigation that was present, and Mrs. Seybert 
was told that her objection was noted, and I also 
informed Mrs. Seybert that at tho time of the trial 
if she wished to make a motion to suppress on that 
basis, she was, of course, free to do so. I did 
not think that suggestion at that point was poten¬ 
tially suggestive as to c ha nor* the array, especially 
in light of the fact Mrs. Seybert had picked these 
people herself. She had ample opportunity to allow 
her client to stand in a lineup n.t that time. 

THE COURT: Thank you. Examine the witness, 

please. 

THE CTjF.RK : Full name? 

THE WITNESS: Kenneth Angelo Mantione. 

THE COURT: Is this an identification witness? 

MR. LEVIN-EPSTEIN: Yes. 

THE COURT: At this identification lineup? 

MR. LEVIN-EPSTEIN: Yes. 

THE COURT: Let cross-examination take place. 
You may cross-examine if you would like. 

CROSS EXAMINATION 


25 


BY MS. SELTZER: 



1 
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0 How old arc you? 

A Twenty-seven. 

Q Are you employed? 

A What do you mean, "employed"? Mow? I don't 

understand your question, am I employed. 

MS. SELTZER: I'm not sure I know who he is. 
Q Were you working? 

A At the time I was working for Lob's Towing, 

driver. 

MR. LEVIN-EPSTEIN: Could she specify which 

time? 

THE COURT: That's clear. 

MS. SELTZER: November 1973. 

THE COURT: Jusc question him with respect 
to whore the lineup was conducted, if you will. 

I don'»- want to repeat all of thin. 

MS. SEI.TZER: Can I ask questions if he's 
seen photos? 

THE COURT: Yes. 

0 You were present at a lineup that was subse¬ 

quently hold in February 1973; is that correct? 

A Yes. 

Q At that time I understand you picked out 


25 


No. 3. 
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* iantione-cross 


52 


A 

Q 

out before? 


I believe, yes, it was No. H. 

Had you ever seen that person that you picked 


5 

6 

7 

8 
9 

10 

11 

12 

13 

14 ! 


A Well, when you say "seen before," at the time 

of the .incident. 

Q What incident? 

A The time with the truck, when I was driving 

the truck. 

0 Would you describe th<" circumstances under 

which you saw him. 

A Do you want me to go through the thing? 

0 Describe the circumstances under which you 

saw him. ' 


15 

16 


17 

18 

19 

20 
21 
22 

23 

24 


A To make a long story short, I was called upon 

to tew a truck out of Kennedy Airport. I went there, 
picked up the truck, went to Washington Avenue in Jirooklyn. 
1 dropped the truck there and the gentleman questioned me 
wan the person I saw there. 

U Did you have any conversation with him? 

A Yes, I did. 

Q Would you describe v/hnt the conversation was 

and how long it took? 

A The time I moved up with the truck, large tow 

truck, I had the truck under hook. Dot's see, I pulled up 


53 
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1 

Mantione-cross 53 



2 

and I v;as given, I believe, a Sunoco or Sun gas station. 



3 

At the time it was American Gas station. 


- 

4 

I called the dispatcher and I said, "The 



5 

gas station is American." 



6 

I was told it was u Sunoco. 



7 

As I was on the two-way radio, the gentleman 




8 

walked up to me and said, "Some Negro said to drop the 




9 

truck here." 




10 

So I told my dispatcher, "Forget about it. 




11 

I have a place." 




12 

I proceeded to drop the truck. If anyone 




13 

saw the picture of the place or schematic of it, you'll see 




14 

it's not a large place; it's about two trucksthe tow 




15 

truck and the truck I had on the hook. 




16 

I turned the truck around and I pulled her 




17 

on the property. I asked the gentleman to help me more or 




18 

less back it in, so I couldn't see the rear end of the truck. 



19 

I didn't want to knock down the gas pumps. 



20 

He did so. After I got the truck just about 




21 

into position, my truck was very close to the gas pump 3 . 




22 

There was no way I could maneuver any more. They asked 




23 

could I drop the truck, "Could you sit in the cab and steer 




24 

the truck back as I turn my truck around, push it backwards.'' 




25 

’ . 

lie did 00 . He dropped the truck that way. 


f 







—— 
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1 

Man*" ione-cror;s 54 


2 

I thanked him, called the dispatcher, told him I was clear, 


3 

and proceeded back to the shop. My last job. 


4 

Q Did you ever get into the truck, you and 


5 

this person °ver in the truck? 


6 

A Not in the truck at the same time. 


7 

Q Standing outside together? 


8 

A Yes. 


9 

Q When was that? 


10 

A At the time I dropped the truck at the gas 


11 

station. 


12 

Q What did you have to go, get out? 


13 

* 

A Yes, I had to get out of my truck to unhook 


14 

the other truck. 

| 

15 

Q During that period, did you have a conversa- 


16 

tion v /1 H' him? 


17 

A A short conversation. 


18 

U What were you doing, you were unloading the 


19 

truck, right? 


20 

A I had a conversation and I unhooked the truck. 


21 

Q Do you recall what the person was wearino? 


22 

A I believe it was like a light blue type of 

' 

23 

work shirt, double pockets, work-type clothes. 


24 

Q What else? 


25 

A (No response.) 


- -- - - - ,L. 
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Q Did he have a hat or:? 

A No, he didn't. 

Q Did he have a jacket on? 

A No, he had this work-typo shirt on. I can't 

recall if it was a jacket, to tell you the truth, at this 
time. 

0 You don't recall what the weather was like on 

that day, do you? 

?i I believe it wa 3 a rainy-type day. At the j 

time it was clear visibility if you're talking about that, 
but I believe I recall the ground was v;et. That's what 

■ 

I mean. 

Q Was it cold? Do you recall if you were wear¬ 

ing a jacket or winter coat? 

A I also wear a sweatshirt, pullover type }obs. 

I usually have a light pea jacket. 

0 All this person had on was a light blue work 

jacket? 

A I didn't have the coat. I had a sweat shirt 

to protect me from the oil and grease. 

Q All the other person had on was a light blue 

work shirt? 

A When I say Light Blue, it was the heavy type 

which yon would wear something underneath, like these hunter 
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57, 

1 


llantione-cross 56 


2 

type — 



3 

0 

An outer jacket he had on? 


4 

A 

Not a jacket. You know what I'm talking about 

■ 

5 

I don't know 

how to describe it. 


6 

0 

You're sure it was light blue? 

i 

7 

A 

(No response) 


8 

0 

In other words, he was warmly dressed? 


9 

A 

It could have been khaki or light blue. 


10 

0 

Was he warmly dressed or dressed for the 


11 

weather? 



12 

A 

It seemed so. 


13 

1 ' ° 

Would you get me a description of the person--- 


14 

Withdrawn. 

• 


15 

Q 

Did you ever give a description of the person 


16 

that you had 

seen to the FBI, to any other authorities? 


17 

A 

Yes, I did. 


18 

Q 

Who was that, and what was the description? 


19 

A 

(Mo response) 


20 

(> 

To whom did you give the description? 


21 

A 

I gave it to, I believe, the Port Authority 


I 

1 

22 

detectives and the FBI. 


23 

Q 

What was the description that you gave? 


24 

A 

Gentleman, stock built, basically — sandy- 


25 

colored hair. 

described, black and white. You know what 



* ' o 


ss 
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1 

ilantionc-cross 57 


2 

I'm talking abo it? Buchy at the time end shorter than I was 


3 

Q How tall are you? 


_ 4 

A I'm 6-1. 


5 

Q Did you give him any idea ho*./ much shorter? 


6 

A I believe I described the gentleman would 


7 

come up to my nose (indicating), something like that. 


8 

Q Did you describe the clothing to them? 


9 

A Like I did to you. I mean, at the time 


10 

I didn't know anything was involved, and I didn't get my¬ 


11 

self that much involved — you know, a conversation with 


12 

the gentleman, asking him to help me out. That was it. 


13 

Q By the way, do you recall vrhat time it was 


14 

that you pulled into this Sunoco gas station?-’ 


15 

A Again, it's quite a long time. I believe 


16 

I recall someplace around nine o'clock. 


17 

Q Nine o'clock in the morning? 


18 

A No, this was at night. I can't recall, because 


19 

I usuaJly knock off at ten o'clock. This is my last job. 


20 

I was annoyed I had to take the last job. I believe it was 


21 

at the time around nine o'clock when I dropped it oft, maybe 


22 

a little later, 9:30. I can't recall the time now exactly. 

| 

23 

Q It was dark outside? 

■ 

• 

24 

A Yes. 


25 

0 Was the Sunoco station open? 

1 

1 

/ 






EXCERPT FROM TESTIMONY OF KENNETH MANTIONE-CROSS EXAMINATION 
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1 

'lantione-rror.f. 58 

j 

2 

A It was American gar. station. No, it wasn't. 


3 

Q Could you describe the lighting conditions 


4 

that were present? 


5 

A All the lights wore on. 


6 

0 All the lights were on? 


7 

A Y n. 


8 

0 Was there anybody present — 


9 

A Nobody there. The gentleman happened to 


10 

walk up to me, say that, "A Negro told rvj this is the place. 

| 

I 

11 

I dropped off the truck, and at the time I did say that 


12 

when I was in the truck, backing it up, driving it off. 


13 

• 

a Volkswagen bus pulled up with a Negro, tall as I or 


14 

taller. I believe he was taller, talked to tfiis gentleman. 

1 : 

15 

and I didn't hear what they were saying. I wasn't paying 


16 

attention. I was standing with then for a minute. That 


17 

was about it. 

I 


18 

0 When the person first came up to you, did he 


19 

come from inside the gas station? J 


20 

A He was standing on the property, the property ! 


21 

of it. 


22 

Q Was he inside the building itself? 


23 

A Mo, he wasn't. The building was locked. 


24 

Q Did there come a time when — Withdrawn. 


25 

0 When you went t.o the Pert Authority, did they 




EXCERPT FROM TESTIMONY OF KENNETH MANTIONE-CROSS EXAMINATION 
RE: IDENTIFICATION 


60 



1 


Man t ion c - c ro r. s S3 


2 

ask you to 

help in drawing a composite sketch? 


3 

A 

Yes. 

• 

4 

Q 

Did you, in fact, do that? 


5 

A 

Yes, I did. 


6 

Q 

Would you tell us vrhat happened? 


7 

A 

They shewed mo things to put together, you 


8 

know, a picture of the gentleman. I did no. That's about 


9 

as simple aG I can put it. 


10 

0 

They had an artist there? 


11 

A 

I don’t know if he was an artist. 


12 

Q 

They had somebody there — 


13 

A 

Somebody there to show mo eyebrows, whatever 


14 

it is. I don't knew if that's the procedure usually or not.i 


15 

Q 

Did they finally ccme up with a picture? 


16 

A 

Yes. 


17 

Q 

Did you see the picture? 


18 

A 

Yes, 1 did. 


19 

0 

Did you 3 ay anything about the picture? 


20 

A 

I said it looked quite a bit like the gentle- 


21 

man; it wan 

the best you can probably do with a drawing. 


22 


MS. SELTZER: i would again request the Govern 


23 

ment 

produce the composite sketch. 


24 


MR. LEVIN-EPSTEIN: The Covernment has not 


25 


had the opportunity in the last ten minutes to 
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•Iar.ti on.*—owns C* 

obkain that. T’ n Government lias already told 
Mies Spritzer that they would provide it, your 
Honor. 

o Were any of the other people at t he fcoivi no 

station with you when you went to the tori: Authority? 

A I don’t understand the question. 

0 When you went to the Port Authority to look 

at pictures, ho make the composite, v*there anyone else-- 
A At that time, I !.ol r went down once 

with Robbie, the quy with the glasses, and that was the on 
time I think I went with somebody — naybe — I’m trying 
• to think. 

The first time, 1 believe I wont! ciown twice, 
the second time was with Robbie. The first time I can’t 
remember what the circumstances were. 

0 The first time you went down, did tey ask 

you to pick out pictures from some looks? 

A I looked, T guess the r: • ichd mug shots, 

and like f say, composite, whatever they call them, put 
together something. 

V Did you pick anyone out? 

A The first time? 

Q Yes. 

A Out of these so-called mug shots, I don’t 

believe L picked anyone out of those- mug shots. That was 
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62c 



1 


riant lone-cross 61 




2 

another tine. 





3 

Q 

Was that day the same day that the composite 




4 

sketch v/as made that you looked at the mug shots? 

■ 



5 

A 

Yes. 




6 

0 

That day you don't recall picking out any 




7 

pictures from 

the mug shots? 




8 

A 

No. 



- 

9 

Q 

Was there a later time when you were asked 




10 

to make sonic 

form of identification? 




11 

A 

Yes. 




12 

Q 

What was that and when was that? 




13 

A 

I know I saw the pictures. At one time it 




14 

came to a job 

• 




15 

0 

What pictures? 




16 

A 1 

i 

rhotographs for me, snapshots. 




17 

Q 

When was that? 




18 

A 

I couldn't tell you the day. It doesn't mean 




19 

anything to me. 




20 

U 

Hoi/ ~iuch later than the original time of tow- 




21 

ing was this? 





22 

A 

Roughly a month I would say, or less, les3 




23 

than a month. 


' 



24 

Q 

Will you describe what happened on that 




25 

occasion? 

1 

i 




— 






I 


EXCERPT FROM TESTIMONY OF KENNETH MANTIONE-CROSS EXAMINATION 
RE: IDENTIFICATION 


63 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

i 

" 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


Mantione-cross 52 

A The basio of my recollection, they showed me 

a few photographs. Out of the few they asked, "Does any one 
look familiar?" 

At the time I said yes. I showed them the 
photograph, and that was it. 

MS. SELTZER: I would ask the Government to 

produce that spread and the identified — 

MR. LEVIN-EPSTEIN: The spread is marked 

as Government's Exhibit 17 and shown to Miss Seltzer. 

MS. SELTZER: This was the only spread ever 

shown? No other spreads? 

MR. LEVIN-EPSTEIN: That is correct. 

Q Did they come to you at any time after that 

with any other photo spreads? 

A I believe after that I wont to the FBI buildino 

in Manhattan. 

Q When was that? 

A Like, again, I don't put dates down. 

Q What happened at the FBI building in Manhattan? 

A Again, I believe I went Lhece twice. The 

time I think was to see some photos again. 

Q This was after you had picked out one picture 

of the eight they had shown you? 


25 


A 


Something like that. 
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0 Lot mo show you these pictures (handing to 

witness), Government's Exhibit 17. If you recall, were 
these the pictures shown to you? 

A I believe so. There's quite a few there, 

reminded mo at the time. 

R Do you recall, which picture you picked out? 

A This one here (indicating). 

MS. SELTZER: Indicating the picture of 

Charles Messina. 

Q Did you make any statement at the time you 

picked the picture out? 

A Yes, looked like the gentleman. At the time, 

of course, the gentleman was wearing roguicr type of clothes, 
and the hair was bushy. 

f 

0 When you picked him out, did you say you wore 

certain it was him or could have been him or might have been 
him? 

A They say as far as the answer like that, they 

say — 

Q What did you say to the agents then? 

A "I believe that's the gentleman.” 

Q Did they say anything to you? 

A They said, "O.K., that's it." 

R Did you say anything to them to the effect that 






V 
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Mantiono-cross 6-1 


2 

you weren’t sure, but you would like to see a lineup, cr 


3 

anything like that? 

I 


4 

A What do you mean? Talking about the picture 


5 

again or the time of the lineup? I don't understand the 


6 

question. 


7 

Q At the time you identified this picture, 


8 

did you tell — 


9 

A I told the gentleman, whoever it was, at the 

■ 


10 

time, exactly what I said to you now, "Looks like the gent¬ 


11 

leman except ha 3 bushier hair." 


12 

Of course, it's the pictures of the person's 


13 

• 

face. 


14 

Q Did you tell him you would like*to see him 


15 

in person? 


16 

A Mo, I didn’t. I didn't bring it up. 


17 

0. Did they ask you? 


18 

A Yes. 


19 

Q What did they ask you? 


20 

A I believe something to the effect that. 


21 

"Do you think you could identify bin If you sow him in 


22 

person?" 


23 

Q What did you say? 


24 

A I said, "I believe so." 


25 ! 

0 Now, you say subsequent to this time you were 
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again shown some pictures at FBI headquarters; in that 
correct? 

A Subsequent to v/hat time? 

0 To the time you identified these (indicating). 

Where were you when you identified those? 


A Those on my job, the firnt time I saw those. 

Q Then you were then ashed after that to go 

down to FBI headquarters? * 

A I think the time after that before the lineup. 

MS. SELZER: Your Honor, I would request 
that Mr. Levin-Epstein does not nod hi3 head v/hen 
the witness gives the right answer and communicate 
with the witness during the testimony.’ 

THE COURT: Both counsel are so instructed. 

Go ahead. 

MS. SELTZER: Thank you. 

Q Before you stated that you believed that you 

had been down to FBI Headquarters twice. 

A I was down — the way it was, I started a new 

job in December of '73. I don't believe it was mere than 
two weeks, something like that, I have asked to go down 
to the FBI building. I went down at that time. 

I was on the job. They came to see re* 


25 


I believe .it was the detective that came to see me at that 
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1 lantione-crosr 


nr. 



3 

Q 

How many times were you asked to look at 

tm 

4 

pictures at 

FBI headquarters, not Port Authority? 


5 

A 

Once. I believe it wan once. A lot of things 


6 

transpire*! since then. 


7 

Q 

I understand. That was after you identified 


8 

t 

these pictures? 


9 

A 

Yes, at this time that's what 1 remember. 


10 

o 

Would you describe what happened when you 


11 

were called 

down to the FBI headquarters to look at other 


12 

pictures? 



13 

A 

I don't believe I war. shown any of those 


14 

photographs. 

I think I was shown some other,’a portfolio 


15 

or something 

. I didn't identify any. 


16 

Q 

You didn't identify? 


17 

A 

I don't believe so. 


18 

9 

Are you sure you didn’t identify or you think. 


19 

A 

The folio, I didn't identify. The only pic- 


20 

tures I identified were the photographs like this (indicat- 


21 

ing) . 



22 

O 

I'm talking now about the day that you were 


23 

at the FBI headquarters to identify pictures, not the day 


24 

they caine to 

your job. 


25 | 

A 

Right. 
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0 Did you identify any pictures at all on that 

day, whether from a portfolio or that were loose like this 
(indicating)? 

A I remember there was one picture I believe 

I said could be this person. I be lieve it. checked out it /; 
couldn't possibly be, or something like that. j» 

Q Just answer the question. You did pick out 

a picture? 

A Yes, I think so. 

MS. SELTZER: I would request the Government 
to produce that picture. 

THE COURT: Do you have it? 

MR. LEVIN-EPSTEIN: We don't have it, your 

Honor. 

MS. SELTZER: I request the Government explain 
why not. 

MR. LEVIN-EPSTEIN: I'm told that Agent Jules 
has the explanation, your Honor. 

THE COURT: What is it? 

MR. JULES: After the theft occurred, which 
is normal routine, we sent Kenneth to the New York 
office of the FBI, where we maintain folders, mug 
shots. He went through those folders. No positive 


25 


identification was made, and in our normal course 




X 
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of business we don't keep a record that he looked 
at, say 150 photos. 

THE COURT: I sec. 

US. SELTZER: I understand he did pick out 
one. What happened to the one lie picked out? 

MR. JUIES: He said he picked out one. 

I don't recall him picking out one that was a look- 
alike or had anything to do with the case. There¬ 
fore, no further investigation was conducted on 
the basis of his identity, if he made one. 

Q You subsequently went down in February to 

* observe the lineup, right? 

A I believe it was February, yes.! 

O When you went down for the lineup, where were 

you waiting until you were called into the lineup room? 

A I don't know, a lab room or something like 

that. You know, by ourselves. 

0 Was there anyone in that room with you? 

A Just the other two guys I worked with. 


0 Did you have a conversation with them at the 

time about the person you had picked out? 

A Not really. 

Q Did the three of you ever compare notes as 


25 


to what you thought the person looked like from what you 
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1 


<‘4ant lone-cross GO 




2 

could recall? 




3 

A 

Not to my recollection. 



rr 

4 

Q 

You had no discussion at all? 




5 

A 

Not really. You know, lot's face it. It’s 




6 

the first t 

:imo that I've been involved in something like 

• 



7 

this. 





8 

0 

You didn't discuss it? 




9 

A 

Not really. Just joking around and say. 




10 

"I don't- believe what's happenin']," or something like this. 




11 

Q 

Who was the first person to go in to the 




12 

lineup? 





13 

A 

Out of us throe that identified? 




14 


Yes. • 




15 

A 

I was the first or second, I think; I don't 




16 

even know, 

to toll you the truth. J.t didn't mean nothing 



17 

to me. T. I; 

was going in. I can't remember new. 

1 


18 

O 

Do you recall one of the other fellows coming 



19 

out and saving that he had made an identification? 



20 

A 

There niiglit have been something like that. 



21 

nothing of 

who you picked out that I could remember. 




22 

0 

Try to remember. Did it happen or didn't it? 




23 

A 

Wait a second. If you mean before I went in, 

' 

1 

I4M 


24 

no, not at 

all. 




? r 

o 

There was no discussion — 
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7 0 


A I don't believe we even saw each other. It 

was like he walked one way I walked the other way. 

0 After you made your selection, picked out 

No. 3, did you go back to that room or did you leave head¬ 
quarters? 


A I believe we were let out of the room for a 

minute or something. 

0 Dad you nil three leave together? 

A We went down the elevator together, but after 

that, our separate ways. 

Q There was a period of time between the time 


• you made your selection and the time the other two witnesse? 
made their selections that you were together?-* 

A Yes, in the elevator, one of the FBI men. 

There was a period after one of you had come 
out, you were to go prior to the time that another one of 
you went in? 

A If you're trying to say that after the identi¬ 

fication we were together at some time, yes. 

U Did you have any conversation at that time? 

A No, not really. We wore joking around and 

we just like more or less looked at each other to say, 

"Did you identify anyone?" All of us looked at each other 


like we saw someone in the lineup, not saying which number. 
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Q Do you recall what you said? 

A Nothing as far as the case, we didn't. There 

was an agent there, and T didn't know if I v/as supposed 
to say anything. I kept my mouth shut. 


one? 


You told the other guys you picked out some- 


The type of relation, if you look at someone 


and you know you spotted someone that you recognized. 

Q The other guys Vr T there was somebody in 

there, at least one of you knew? 

A All three of us, more or less. 

MR. LEVIN-EPSTLIN: Objection. 

THE COURT: Go ahead with your question. 

0 Did each of you know whether it v/as by verbal 

or non-verbal communication that there v/as somebody in the 
lineup who had in fact been picked up by you? 

A I believe so, because, you know, you 3aw 

someone you think you identified. I'm 3ure everyone felt 


the same way. 


When you had given a description of the person 


whom you had seen at the American station, had you described 
to him of being as Italian descent? 


Yes, I did. 

When you went in to look at the lineup, and 


* 
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1 

dantione-cross 7 ? 


2 

I show you the picture -- 


3 

A May I see the picture? 


4 

Q of this lineup (indicating; handing to 


5 

witness), what do you mean by that? 


6 

A I am from Italian descent. I think it's 


7 

something that is natural to anyone who lives in this 


8 

country, to have a cliche of saying that a Jewish person-- 


9 

Q I understand. What do you mean? How — 

| 

10 

I'm not frying to be derrogatory. m you say somebody 


X 11 

looks Italian, what do you mean by that? 


12 

A Look like my family, o.k.? 


13 

'7 I ask you to look at that picture. You say 


14 

you're Italian? 


15 

A Yes. 


16 

° If you can, would you point out if there's 


17 

anyone else besides No. 3 in that picture who looks Italian 


18 

to you? 


19 

A I would say about two or three gentlemen be¬ 


20 

sides No. 3. 


21 

C l Who would you say? 


22 

A No. 6, 4, and possibly 5. The other two 


23 

gentlemen look Irish. 


24 

U Which — I'm sorry. Which did you say? 


25 

A I v/ould say No. 4 and C took Italian to me. 
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No. 4? 


A I'm telling you from my family. 

MR. LEVIN-EPSTEIIl: The witness has testified 
in response to Miss Seltzer's question. If she's 
not happy with the answer, she shouldn't have 
asked the question. 

MS. SELTZER: That’s o.k.. No. 4 and No. 6. 

A (Continuing) Again, I'n going with — you're 

questioning me. I have to go with my knowledge of my prior 


experiences. 


noses 


Italians are known because they have longer 


MR. LEVIW-EPSTEIN: Objection. . 

THE COURT: Don't pursue it any further. 

Continue. 

0 When you identified Mr. Messina at the lineup 

wore you identifying him because you recognized him as the 
person in the picture that you had selected in this spread 
that was presented to you at your job? 


Q ' Are you sure of that? 

A Yes, I am. Of course, let’s face it. It's 

related because of the fact you've seen a picture. At the 
time. I'll state it again just as I've stated every time 


25 















^ ER ?DEN???i^r Y 0F KENNETH MANTI0NE ' • >SS ™ NATION 

Manhione-crors i (1 

I've seen the gentleman who sees this, it looks like the 
gentleman. Of course, he had bushier hair. I'm being as 
ho.iest as I can. 

0 Are you .absolutely certain that the person 

who was at the American station was Mr. Messina? 

A Let me put it like this: I don't ha\'e finger¬ 

prints and I'm not an export in anything. 

Q I'm asking you on the basis — 

MR. LEVIK-EPSTKIM: The witness has answered 
the question. 

MS. SELTZER: I don't think the witness has 
answered the question. 

A ^ ar as my recollection, this 1 gentleman 

look3 like the gentleman I met at the station. He's not 

my father. I don't see him every day. What am I supposed 
to tell you? 

Q You're supposed to tell me whether you are 

certain with all the powers of observation that you have, 
whether Charles Messina — 

A Let me answer you. If this man was going to 

the gas chambers, I would say I wasn't positive. What am 
I supposed to tell you? 

U Ihank you. That's exactly the answer I want. 

MR. LEVIN-EPSTEIN: Lot the record indicate 

* 

that the man is not charged with a capital crime. 
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The witness hns answered Miss Seltzer four or five 
times. 

THE COURT: I've heard it. 

Do you have any further questions? 


MS. SELTZER: No. 


THE COURT: Do you see the man that you saw 
at the qas station in the courtroom? 


THE WITNESS: I believe T do. 


THE COURT: Who is it? 


THE WITNESS: The gentleman on the end, again. 

THE COURT: Are you remembering that now be¬ 
cause of the lineup or the pictures or because of 
v.iiat you saw at the time? 

TIIE WITNESS: I believe -- I'd say at the 
time of the gas station, this gentleman looks like 
the same man, except bushier hair. 

THE COURT: Thank you very much. 

Are there any witnesses that defense counsel 
wishes to call? 

MR. LEVIN-EPSTEIN: Just for the clarity, 
lot the record indicate that the man at the end at 
this time as well as — the defendant, Charles 


Messina. 


THE COURT: Very well. 
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THE COURT: Do you have r.ny wilner.ses you 
want; to call? 

MS. SELTZER: I understand there were three 

people. 

THE COURT: Do you want to call another 
witness? I'm satisfied the Government has met its 
burden of proof here. 

If you want to call any witnesses, you may. 

MS. SELTZER: I would just ask tlr. Levin-Epstoi- 
if these three were the only people — those two 
people were the only people that picked him out 
at the lineup. 

THE COURT: There was a third. 

MR. LEVIN-EPSTEIN: Correct. 

THE COURT: Who is it? 

MR. LEVIN-EPSTEIN: Robert Bavaro. 

THE COURT: Do you want to call him? 

MS. SELTZER: If he's not going to be called 
in the case. 

MR. LEVIN-EPSTEIN: I'm perfectly willing 

to put Mr. Bavaro on for the purposes of the identi¬ 
fication. 

THE COURT: Do you want him called? 

MS. SELTZER: Yes. 

MR. LEVIN-EPSTEIN: I can represent to the 
Court his testimony would bo substantially the same. 
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ROBERT r. A V A R “ , colled as a witness, having 

boon first duly sworn by the Clerk of the Court, 
tool; the stand and testified nr; follows: 


78 - 


TI1E CLERK: Full nano? 

THE WITNESS: Robert Bovaro. 

T1IE COURT; Do you want to examine him? You may 


CROSS-EXAMTIIATIOM 


BY MS. 


SELTZER: 


o Mr. Bavnro , i understand that you wore pres:, if. 

at a line-up that was held in February of 1974 at FBI 
headquarters? 

‘ A Yes. 

o At that time did you pick an individual out at 


that line-up? 

A Yes. 

O I show you a picture. Do you recall who that 

person was that you picked out? 

A This nan (indicating). 

MR. LEVIN-EPSTEIN: Lot: the record indicate that 
the witness has pointed to No. 1, the defendant, 

Charles Messina. 

o When you picked out Mr. Messina at the line-up, 

did you make any statements at the tine you picked him out? 

A 


25 


The FBI asked no if I ws sure this was the man 
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that I saw. I said, "Vos." 

^ was it that you say you saw him previously? 

A The day we towed the truck. 

0 T .Thr>n was that? 


7 ? 


A I don’t know the date. It was on a Sunday. I 

don't know what month. 


C Do you recall — you don't recall the month? 

A No. I don't. 


n 


Do you recall about how long ago it was? 

A It could have been about three or four months 


ago. 

* 

0 Would you describe the circumstances under 

which you sav; this person? ’ 

A I v/as a dispatcher at Bob's Towing. 

Q What happened? 

A The gentleman came up and wanted his truck towed 

from the airport. 

0 Mien did he come up, do you recall what time of 

day it was? 

A It was in the afternoon. 

0 Late afternoon or early afternoon? 

A Early, I believe. 

Q 


25 


A 


About 1:00 o'clock. 
Something around there. 
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Jin-. re: r 
•lid h ray to yon? 

A That ho v.vntoc 1 a tnr!; towel frori the airport, 

o What did you nay to hiii? 


T sa ?') , or., w 


Da i recall '/h-’t •.!; i • = ’ ..i\» li.oJtcd like? 


Umild von toll us? 


I forgot v.’hat ho v/as ">■*,-<} inf. I’o had gray hair. 


b'„ J < * * ,M ’ i . i , . i , 


■M •• m, (V hi '> v on around 


the*, sides of tho hat, well dressed nan. 


Well dressed? 


Po •.•‘•■'.i recall whet hire! : a hot J't trs, 1.1!:a a 


construction worker's hat? 


tie? 


• v )r no. It: was a Russian-1 /pc hut, ferry. 

Do y on recall what he wo dressed in, a suit or 


|-*»d a nooat • t ’■■'lie. _> hha', a suit 


to you recall what co I'm' t < reLreoat was? 


T* was tan. 


Did tic take the raincoat off? 


for how loner a norir 1 ot time ••as hr? in the 


ONLY COPY AVAILAE 1 r 
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H.lVc ’ 0 “C 1 * 0 S'. 


tovi a <7 of." ? 


iTor. there about LvwnLy mantes. 

V.’an lie with you nosh of :.V- tine or was ho with 


a! I V'OT! U « 1 


i, '"aoj.'i! ,v*s throe of <v: * » * - there, 

o 'iliat happened ; did ho t il! Lo •ou first? 

A ’k-> t bo • 1,7p, to 11:i net to TV'i tie lioonuso X was at 

the d*?sk :;'•<! Robbie van behind ».»•>. '/I. u !»•» wu3’*ed ln f he was 

donor <• - -h' l. . 

o no went right in and tails d to r.obbic? 

A Right. 

; o fi; » .5 '■ i :p ! hincT to do 

with the .1'! rhi’.'u n/ were you "I'M 1 ' there? * 

A I i.M 3 sitting tlmre. I hud a call on the job 

from the night before that •■•r I' r : ».v to >•/>• 

o j:i other ’. r ''V<1n, did * on have any conversation 

with the person that ca.ua in? 

r . »y)t; “rnlly, T c^n't T rlidn'1*. X 

asked )ii b'-t. "r.r. in the true! . ! f o told nc nuts and halts. 

That's nil ■ .••.aid to him. 

(. "ion ha ♦■nlh.inv to rns r.obbic 

sitting in hat:); of you? 

A Yes. 

n •• •» V '.y, looking -it PobV-' ut 1;hr ‘-'inn or Wore 
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5 

1 


Bav' ro-cross 



2 

you looking 

at whatever vou were doing? 



3 

A 

I was watching television. 



4 

0 

When the agents cane some time later, to 

talk 


r 

5 

to you about this whole incident, did you give them a 




6 

description 

of the person who you remember having come 

into 

. 1 


7 

your towing 

service? 




8 

A 

Yes, I did. 




9 

n 

What was that description? 




10 

A 

.‘lane thing I gave him. 




11 

o 

\7hat was that? 




12 

A 

Man wearing a type of hat, well dressed. 

You 



13 

know. 





14 

O 

Did you say anything else about him? 




15 

A 

No, I didn't. 




16 

0 

Did you describe the clothing to him at that 



17 

time? 





18 

A 

No — yes, I did. 




19 

r> 

Did there come a time when you were brought 



20 

down to the 

Port Authority? 




21 

A 

Yes. 


1 


22 

o 

W ore you asked to pick out any people at 

the 



23 

Port Authority of any books that they had? 




24 

A 

No. 

1 




25 

0 

Were you asked to assist in the making of 

a 




composite picture? Do you know what it is? 
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83. 

6 1 


Bav ro-orors 


2 

A 

v es. 


3 

O 

Did you help with that? 


4 

A 

Yes. 


5 

o 

Did they come up v;i th a picture? 


6 

A 

v«s. 


7 

Q 

Uhat did you think of the picture they cane up 


8 

with? 



9 


MR. J.EVIN-EPSTEIN: Objection. 


10 


THK COURT: I'll all n\l i t . 


11 

n 

Did it loci: like the person who had cone into — 


12 

A 

Yes, I did. 


13 


nr. SET.TZFR: T would again ask at none time 


14 

during 

the trial that picture, too, be produced. 


15 

n 

Did y qi say anything to then about the picture 


16 

at the tinn? 

t 


17 

A 

No, I didn't. 


18 

o 

Did you tell then it looked like the guy? 


19 

A 

That's it. 


20 

o 

You didn't pick out any pictures that day from 


21 

the album? 



22 

A 

No. 


23 

p 

Did there cone a tine when the agents showed you 


24 

a spread of photographs? 

* ' I 


25 

A 

They shoved no a couple of pictures, yes. 
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Bav. :ro-cross; 


o 

A 

o 

A 

n 

witnesses, 
present at 


When was that? 

About a month later, something like that. 

Where were you when they showed you that? 

At the job. 

Was anybody else present any of the other 
was Hob or was Robert Schnielbz or Kenneth Mantione 
the time? 


A No. 


n When the agents came .in, did they say anything 

to you about the pictures? 

A Just wanted mo to take a look at them, pick out 

the best: one to ny knowledge that T saw. 

o Did they tell you that they thought one of the 

people in the picture was the person that had come in that 
day? 

\ A They said one of the pictures would be the same, 

I 

l 

jjilmost identical as the one I had drawn up. 

o Did you in fact pick somebody out? 

A Vos, I did. 

O Are these the pictures they showed you 

(indicating)? 

MR. LEVIN-EPSTEIti: Let the record indicate 
Miss Deltzer is lianding Government's Exhibit 17 to the 
witness. 


84 


24 
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Rav ro-crorjr; 

0 Do you r^Cill if that's 1 hr picture v ° 11 picked 

out? 

A Yon. (.indicating) 

o Do you recall what yon said? 

MS. SI’LTXER: Indicating Charles Messina's 

picture or what appears to be Charles Messina's picture, 

O Do you recall if you 3 nid anything at the time 

you picked this picture out, did you nay it could be the guy 
or might be the guy or definitely is the quy or something to 
that effect? 

A Something to that. 

o Which one? 

A I don't recall. 

‘ 

o When you saw the picture, try if you can to 

remember what you thought. Did you think that's definitely 
him or would you think it looks like him or something like 
that? 

A To the drawing and to the picture, it was 

identical. 

o What about to the person that you saw in the 

office that day? 

A I only took a couple of glances at them, turned 

around to look behind me when he was speaking to Robbie. 


25 


n 


You didn't see him too veil? 




4 
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Pav ro-crosfi 
A Didn't — 

HR. LEVIN—EPSTEIN: Objection. 

THE COURT: I'll allow it, 
o Ir th.it '.Hill; you're? l.r - ; in i to toll ud? 

h (no response) 

o Lot no ask you something. When you made up that 

composite picture, did they make one for you and one of the 
fellows or did they together, all of you, coine up with one 
picture; w.r; there one composite picker . made for the three 
of you — 

A We wont separately. I don't know if what 

happened with the other two Cello'.;:;, 

n You don't know if it's the name p'icturc the 

other two fellows had? 

A No. 

n Do you actually renumber and I understand it's 

difficult, but do you actually remember what the person 
looked 11'a who walked into the towing that day or did you 
make your .identification because you remembered v/hat the 
composite had looked like, what the photograph hud looked like 
Can you honestly say you remember what Hint man looked like? 

h No, not really. I tool: a couple of looks at 

him. Then they cane back and said, "The truck was hijacked" 


86 a 


25 


and they /nuked us to draw a picture 


T remember a couple of 




T 
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Bav. iro-crosn 


part3 about him. That's ibout it. 


So v/lien you'ro making your identification, when 


you made your identification at the line-up, were you making 


thi'j 3.denti f ication because you remembered pictures that 


you had seeuY 



I would say the best of my knowledge I did wha^ 


you may call it. When they drew up the pictures, in the 


line-up, it looked like the same man, 


So that do you idonkiCy the person who was 


in the picture as being in court today? 


Y os. 


Who is that? 


The gentleman over there (indicating). 


Who:* you're identifying Hr. Messina — 


THE COURT: Indicating the defendant. 


Are yon identifying him because yon'vo seen him 


at. wh o i j ii* “*V I 


brought i. u 1 o you or are you idc:iiL-i r y i r.n him bemuse you 


remember inn heir, rr r^.-. 


L — ’ "'*• '• n " k, n Towi ng? 


1 - really say for sure*. Mr; war. the man at 


Bob's Tow 5 at i T r, nly turned around and sav; him a couploo? 


times. 


-s 


MS. SELTZER: No furtlier questions. 


IB'. IiEVTM-NPSTEIN: one question on redirect. 


"3K" 





11 
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RE: IDENTIFICATION 

00 

00 

1 

Bav.i ro-redirect 


2 

REDIRECT EXAMINATION 


3 

BY MR. LEVIIJ-EPSTEIN: 


4 

o Does the defendant Charles Messina, ns ho sits 


5 

hero, r«:;et’bie the nan that cine in lo Fob’s Tov/ing that day? 

y 


6 

A Yes - 

, 

7 

0 When you looked at the photographs shown to you. 


8 

the photograph that you picked out, was that the man in the 


9 

photoyraph also resembling *.ho nan that came into Bob’s 


10 

Towing? 


11 

A Ves. 


12 

13 

14 

Ivh nd j na end '•'<■'11 nicked out 11. the defendant# Charles 

Messina, did lie appear 1 cone in; to Bob’s 

1 

15 

Tov/ing? 


16 

A Yes. 

1 

! 

17 

I!R. LEVIN-EPBTEIN: No further questions, your 

1 

18 

Honor. 


19 

THE COURT: Thank you, sir. 


20 

Anv other witnesses at t ills hearing? 


21 

MS. SELTZER: No, your Honor. 

1 

22 

THE COURT: Do you want to call any witnesses 


23 

for the defendant? 


24 

MS. SELTZER: Mo, your Ihnor. 


25 

THE COURT: The motion to suppress the 




•r 
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RE < ^ ER IDENTIFICATION ONY 0F R0BERT ^VARO-REDIRECT EXAMINA^fbN 

Bav ro- 



jdentification is denied. 

Do you want another hearing now? 

TUB DEFENDANT: If your Honor please, can I ask 
ny attorney a question? 

THE COURT: Yes, of course- 

Anything else? 

Any other notions to suppress? 

ME. SELT7.K; . Yes, I understand the Government 
is going to introduce certain sweaters. I believe 
those arc the sweaters taken from Mr. Messina 
subsequent to the arraignment. I understand they're 
going tc introduce different statements that were 
taken fron Mr. Messina. 

THi: COURT: Are you introducing any statement? 

MR. LEVIN-EPSTEIll: We have obtained certain 
statements from Mr. Messina which has not yet been 
decided if we're going to offer them. 

THE COURT: Do you want to proceed without 
offering them? 

MR. LEVIN—EPSTEIN: No, wo would like to 
reserve the right to offer them at the trial. 

MS. SELT3ER: We can have a hearing. 

MR. LEVIN—EPSTEIN: Voir dire on the statements. 


25 


TUP COURT: Mark a blue and whitesweater, in a 








O 


- - 

• — . . . ... 
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90 

B 

1 

Dnv rn 



2 

ti •»’.«'rtorcnt eacka r*. 



3 

THE CLERK: Government's Exhibit 10 for 



4 

identification. 

41 


5 

(Co marked.) 



6 

riP.. LEVIN—EPHTEJN: C.hali T call the witness? 

• 


7 

THE COURT: Y cu. Where did these come from? 



8 

(Jndiceti ng). 



9 

MR. LEV11I-EPSTEIN: 'Diene sv/eaters were 

--- • - - 

1 


10 

/ 

v~LvnLari3v turned over to Detective Dominick Male!a, 



11 

l 

the Port Authority Police Department, by the defendant 



12 

Charles Messina at his resident a. 



13 

THE (’CURT: Arc these n*>rf. of the catioj is 



14 

that it? ' 

1 


15 

MR. LEVIN-EPSTEIN: The Court will adduce 



16 

»«*5d.*nre at the tire of trial to show these are 

f 


17 

rignificantly resembling an part of the cargo to ho 



18 

probative. 



19 

THE COURT: Call the witness. 



20 

MR. LEVIN-EPSTEIN: I'm Informed t.lio detective 



21 

who obtained these sweaters from u»*. Messina is 

1 


22 

actually engaged in a trial in Ri.i^r-ns County — a 



23 

proceeding in Queens County Court as a result of an 



24 

arrest he made over the weekend and ho is not here at 



25 

}■ li 1 •• i jno. 



■a? 
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bavaro - cross 


three. 


Could havo been an hour. Could have been 


'’ell, could you try to remember at -di^t time of' 


t he da / it •-•nr? that the person cane into the office? 

in the early afternoon. Could have 
boon about 1:00 o'clock. 

v/hen he cane to tne o c fice, what was — did 
you see him walk into the office? 


- '■las anyone else in the office with you? 

A Yes. 

0 ’7ho war, in the office ? 

‘ n - ’•obbie and benny . 

Q There were two people? 

• k Excuse me. Roboic — Cobble and somebody 

^Ise. T don't know who else was in the office. It was me an? 
Robbie, thounh. 

() Excuse me. 

T- Robbie and myself ■.•..•re there and I think I had 

a friend of mine there. I'm not sure. 


Approximately 1:00 o'clock this gentler 


walked in? 


Yes. 


bid he walk up to you and talk to you or .lid 
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r, firo - ■ 

lif? well: ur o.v r, r •Ai;h>r 

A -./ns right thor"». i ; e start el talking 


tO ’lobbi «»’. 


i > 

in or ye 

ho was t’i :m? 


■> ,,1 f.> » . IVM 1 tin*'*? 

r • vit i nn tel-ion. 

| ■ i ■■ ii , , . _« „ 

Do von recall whet you '»<jro 'watching? 

•;o. T don’t. 

Do you meal 1 actual]-' m'iina this man vaik 
i i r:t: vntuhinj t ; 1 ur* ’ f ' i ml didn't realize 


7\ In. When h rt walked in I turned around. To 

see '.m • 1 came in. 

• * *.;M tnor. 'that did von *«o .iftT von turned 

around? 

if r; — t inked kin i r r • ould hol*> him. 
n •••’nil, did V* first vocal: to r, ri*’>in or did von go back 

to ••'•itchi r. r the television? 

** *r, • |1 r* J\ ft » '•* 




1 sav, •ir:n he came 

in, .'it* b.c pica' 

: to 

you 

if. 

ex did ne soon 1 : to ‘'obji 

■; lif.it? 



A 

l.o walked in and !:o.j 

hie said, can he 

haly 

him. 

And 

I turned around .arid 3nid 

ti\o sane thing. 

And he 

a ay a 

il'i ’ il 

the owner of the true!: in 

the airgort and 

liC 1 d 

like 

l O t ' 

... .. 1 f n ,. 
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150 

C Havaro - cross 

0. And than what happened? 

A Robbie wrote him out a receipt. He paid us. 

And asked us about v/hat time would we pick uo the truck 


and he hrd left. 


Now, did die man evc-r identify himself? 


He never told you what his name was? 

A No, ho never said. 

J dull , do you have any idea ’./hat name it v/a: 

that it was signed on — on the authorization to tow? 


to tow. 


I didn't — I didn't see the authorization 


Well, — 


'In't look at it. 


Do you recall what this oerson was wearing? 
He was wearing — 


coat on. 


./hen he ’walked in. 


He might have had a suit on but he had a rain- 


You recall what color that raincoat was? 


I believe it was tan. 


A tan raincoat? 


Yes. 


Was , it . gaining cut that day 


25 
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A I don't recall. 

Q Now, while Robbie was writing out the authorization 

to tow, ’..’liat were you doing? 

nid you go back to watching television? 


A Yes. 

Q And did you have any — any conversation 


94 


with this person? 

A I had asked him the weight of the truck. And 

he had told me there wasn't hardly anything in it. I asked 
him what was in it. Me told mo nuts and holts, about 9009 
pounds. 

ft Whan he said nuts and holts, did you think 

* 

that he seriously meant nuts and bolts or did you think he 
was saying it's none of your business? 

MR. LEVIU-EPSTEIN: Objection as to rele¬ 
vancy. 


THE COURT: I will allow it. 

THE WITNESS: Usually we go by what they say. 
T don't question them. If they say it's nuts and 
bolts, I believe it's nuts and bolts. 

Q You didn't think he was just telling you to 

mind your own business? 

A Jo. 

O How, in the towino business, is there any 


i 
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EXCERPT FROM TESTIMONY OF ROBERT BAVARO-CROSS EXAMINATION 
RE: IDENTIFICATION 

171 

5 Uav.iro - cross 

witness's company stole the truck. 

I object as to form. 

MISS SELTZER: I would certainly never infer 

that. 

MR. LEVIN-EPSTEIN: Object as to form. 

HIE COURT: I will allow you to answer. 

Do you understand tne question? 

THE WITNESS: Yes. 

ills COURT: All right. You may answer. 

TEE WITNESS: I learned that the truck was stol 
three days after, 
bvr MISS SELTZER: 

Q how did you learn that? 

A From the FBI. 


95c 


in 


Q 

A 

O 


What happened? 

They had corac to the shop. 

And what did they tel L you? Do you remember 


who specifically cane? 

A 1 don't remember their names. 

U What did they tell you at that time? 

ihey were speaking to my boss and then he had 
been called in from the road. And tiiey wanted to know how 

— hos this all occurred, the call, where it was going and 
such and such. 


25 
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6 Ba\uro - cross 


tration? 


Did they ask you if you had ever seen a reyis- 


B fols. 17 


I don't recall. 


Did they nsk you if you hoc asked for any 


identification from Hr. Lament? 
A I don't recall. 


0 Did they ask you if ho had yiven you any 

keys for the truck? 

A I don't recall that. 

VThat did they tell you? What did they a 3 k youl 
A They asked us if we had taken an authoriza- 

% 

tion froM the rnan and die lie pay us lor it and that was it. 

t 

U Did they ask you for a desription cf the man? 

A Yes, they did. 
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Do you recall what description you gave? 

Yes, I do. 

What was that description? 

It was a man weari ng—■_like a Russian hat. 

F -i^££ _ y hat - _ Ho had gray hair around t he sides . Tan tren ch- 

coa t. VJe 11 dressed. 

Q Did you describe his height or weight? 

A His height was about 5'9". Something like thai 

His weight was about 190. 

Q Did you tell them that at that time? 

A Yes, I did. 

Q Did you tell them anything about the way he 

looked, about the ethnic origin or anything liJte vf it? 

A I don't recall. 

Q Now, did the agents ask you to ccmr lo’ r. and 

look at some pictures? 

A No. They asked me to come down and they will 

draw up a picture. 

Q What in fact happened then? 

We had drawn up a picture. 

Did the picture look like the man? 

Yes. 

You thought it was? 

Yes, it did. 


A 

Q 

A 

Q 

A 


-L 
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2 r varo-cross 

U well, whai else did they do? Did they have you 

look through some books? 


You didn't look at any books of pictures? 


q Ilow long after the — how long after November 

25th was this that you were a3ked to draw up this picture? 

A About a week later. 

q And then did you have any contact after that 

time with the FBI or any agents? 

A Yes. They had come back to the shop with a 

couple of phot os. 

Q When was that? 

A About a week later, /kftor the drawing. 

Q How, you picked out one of those photos as 

looking like the person who you thought wa3 in your truck 
you serviced that day; is that correct? 

A Yes. 

Q About how long did you have an opportunity to 

look at those pictures? 

A As long as I wanted, 

o How long i3 that? 

A About ten minutes. 

Q Did you get a ^ook — a good look at the picturi 






t 
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, 175 

J J, avaro-cros3 

that was shewn to you? 

A Yes, I did. 

Q Then at a later time you were asked to come to 

a line-up; is that correct? 

A Yes. 

0 that line-up you picked out the same person 

that was in the picture that you identified jthat day; i 3 that 

*- . ■ 

* —- • -m 

correct? 

A Yes, I did. 

Q That person that you picked out out of the 

line-up was Charles Messina; is that correct? 


Q Now, you are identifying Charles‘Messina as 
being the person that was in your truck you serviced that 
day? 


Yes. 


Q Mow, when you were identifying him, were you 

identifying him because you saw the picture, because you saw 
a composite picture, or are you identifying him because you 

remember that he was actually in the towing service that day? 

0 

A I remember from a lot of parts. From when he 

O 

was in the in Bob's Towing Service and from the composite. 

Q Well, can you actually say that you know this 

time whether v/hat you are remembering is a picture you saw 
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EXCERPT FROM TESTIMONY OF ROBERT BAVARO-CROSS EXAMINATION 
RE: IDENTIFICATION jlOO. 

4 lvaro-crosn J7G 

or a per non that was in the towing service? 

A From the person. Trying to pick him from the 

person that was in the towing service. Not from the picture. 

I don't keep looking on at the picture, 

Q Do you remember testifying here yesterday? 

Do you remember testifying in a hearing that we held yester¬ 
day? 

A Yes. 

Q Do you remember being asked that same question 

by me? 

A Yes, I do. 

Q Do you remember being asked: 

'’Question: So when you are making your identification - 

when you are making your identification at the line-up, you 
are making the identification —" 

THE COURT: Excuse me, Hi S3 Seltzer, when you 
read from a document would you mind giving the page. 

MS. SELTZER: Page 0G. 

THE COURT: Thank you. 

Q "Question: Were you making thin identification 

because you remembered pictures that you had seen?" 

Do you remember being asked that question? 

A Yes, I do. 

Q Do you remember giving this answer: 

"i would cay, the best of my knowledge, I did v.diat you 


25 
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C- , 177 

J.ivaro-cror ; 

would call it v/hen they drew up the picture in the line-up. 


} 




It looked like the same man. " 

Do you remember giving that answer? 

A Yes. 

U How, when were you told that you were to be a 

witness at this trial? 

A Last Friday. 

Q And who told you that? 

A The District Attorney. 

Q Hr. Levin-Epstein? 

A Yes. 

Q Did he call you up to his office at that time? 

A Yes, he did. , 

Q Did he have a discussion with you? 

A Yes. 


0 

A 

Q 

identify fir. 
A 


What did he discuss with you at that time? 

He discussed the case. 

Did he tell you that you were going to have to 
Messina? 

Yes. 


MR. LEVIII-EPSTEIN: Objection. 
THE COURT: Overruled. 

0 What else did he tell you? 


A 


I don't recall too much. 



EXCERPT FROM TESTIMONY OF ROBERT BAVARO-CROSS EXAMINATION 
RE: IDENTIFICATION 

<j J’ ivaro-cross 

Q Well, try. Did lie tell you that Mr. Messina 

would be in the courtroom? 


of the crime? 


to testify? 


Mr. Messina? 


Yes, he did. 

And did he tell you he was arrested and accused 


I don't recall that. 


Well, did you know why you were being called 


Yes. 


You were being called to testify against 


Yes. 


You were being called to identify nim as the 


person at the towing service? 


A. Yes. 

Q What else were you told? 

A To answer my questions truthfully and honestly 

and that the gentleman would be here. 

Q The gentleman would be here? 

A Yes. 

Q He would be seated at the counsel table? 

A Un hnun. 

Q You wouldn't have any trouble picking him out? 









nSSSr ? F i va°r“cro“ VAR °- CR0SS *“-9% |o3. 

0 Now, how ’ >ng — you say he was in the towing 

service for 20 minutes, right? 

A About that. 

Q For what period during that time did you actual! 

got a chance to look at him? 

A I didn't get that. 

Q During the time that this man was in the towing 


service 

A Yes. 

0 (Continuing) — how many of the minutes that he 

was there did you actually have a chance to look at him? Or 
.were you not watching television or talking to your friend 
or filling out forms, whatever you were doing? 

A I turned around a couple of times. 

Q A couple of f»mes? 

A And took a look at him. 


You were sitting and he was doing other things. 


right? 


A Right. 

0 And yet you arc absolutely positive that the 

person you are identifying is not the person that you saw 
in the picture, but the person you saw that day? 

A Yes. 

0 Did you ever get in any kind of trouble — were 


V IN 
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Positive. 

Now, -Jo you recall what was on television that 


day? 


I don’t recall. 


Do you recall what the weather was like that 


day, w —> it raining? 


I believe it was raining, yes. 

And do you recall what this person was rearing 


when he entered Dob’s Towing? 

A I believe a black and red jacke t — check ered 

jacket and like a hat — a dark hat. 

-- _ ^ _ _ _ _ • 

* Q Was this an overcoat type jacket? 


Three-quarter length or something-— a little 


past his waist. 


And you are certain that he had — what was 


the other - color, red? 


Black and red jacket? 


Yes. 


And it was only three-guarter length? 


Yes. 


You are absolutely certain — 


MR. LEVIN-EPSTEIN: Your Honor — 


— you ar- absolutely certain that there were 
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~_umeitj; cross 


only two of you there that date? 


Yes. 


VThat time was this? 


A A round 5 o'clock, little before I guess . 

( - A re you absolutely sure it was around 5 o 'clock 

couldn't have been around 1 o'clock, could it have been? 


- Y ou are absol utely certai n of th at? 

10 A Yes, I am definitely positiv e on that . 

11 QA All right. 

" 1 

1 2 Nov/, for how l ong wor e you e ngaged in c onvoraa-j 

13 ‘tion with the person? 

14 A Approximately f ive minutes — just to fill out 

15 the authorization. 

16 ~ And you were looking at the items that you were 

17 writing on at that time? 

18 A Yes. 

19 Q Did this person ever sit down? 


You were sitting down, weren’t you? 


Yes. 


Were you listening to television? 
Yes. 

Did you ;ver stand up? 


-i-i-— as- 
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1 12 


Schmeltz-cross 


2 5 o'clock in the evening? 


Yes. 


And you are a bsolutely certain that there were 


on ly t wo of you in the office that day? 


Yes. 


You would have no doubt as to any of those 


answers? 


Q What is the normal procedure when somebody 

comes to tow a truck or have a truck towed? 

Well, in this case for instance was the man 
going to meet the true driver somewhere? 

A Yes. 

Q Where was he going to meet him? 

A Where he dropped it. 

What arrangements were made as to how they were 
going to meet each other? 

A When he got to the place he would be there — he 

said he would be waiting. 

0 Well, you said this was at 5 o'clock? 


Q Did you have a lot of work that night — was 

the office busy? 

A A couple of jobs there, yes. 


/V 








* V 
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Schn^j tz-cro 3 a 


One of those pictures was Charles Messina? is 


that correct? 


Ye3. 


Di(j you take a good look at that picture? 


Yes. 


You iden tified that picture as being the person 


that, was at the towing service? 


Yes. 


A nd then there cam e a time when you went to a 


]ine-up, right? 


Yes. 


out the s&»ra> person that was i», the 


picture; is that correct? 


A I^jJicked out t he same person who, you know, 

Vv ho wa s in and in the picture. 

V/ero you pertain that the person that you picked 
° U l'l^ L ; j QU absolutely certain that the perso n that^you 
pieked out v/ as the person that was i n the towing service? 

A As sure as_l gan yes. 


And are 


r ed a nd black cj&X7 


_cer tain the person w as_we«r<ng a 


Yes. 


3T.S-J hsolutely certain that- the t ime was 



. <• . 


- 7 -- 

- V »,* . 








GR 
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16 Schmeltz-cross 

A NO. 

Q You arc certain of that? 

A Yes. 

Q As the color of the coat? 

A Yes. 

Q You are certain of that as you are it was Mr. 

Messina? 

A Yes. 


MS. SELTZER: Could I have one moment, please? 
THE COURT: Yes. 

MS. SELTZER: No further questions. 

TEE COURT: Any redirect? 

MR. LEVIN-EP5TEIN: None at all, your Honor. 
THE COURT: Thank you, sir. 

Call your next witness. 

MR. LEVIH-EPSTEIN: The government calls 
Kenneth Maqgioni (phonetic,. 

(Continued on next page.) 
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Mantione-direct 


on this truck, if you recall? 

A I think it was somewhere around 9 or so. 

Q In the evening? 

A Yes, the evening. 

Q And then you towed the truck; is that correct? 

A Right. 

Q And after having found your way out of 

Kennedy Airport, where did you take the truck? 

A Washington Avenue. 

Q Were you given any instructions on what to do 

with the truck once you arrived at the designated destination? 

A What I was given was Washington Avenue, between 

two streets. I don't remember the streets, b t*. they said it 
was a Sun gas statin. 

When I got there, found the two streets, and 
or course- Washington Avenue, but it wasn't a Sun gas station. 
It was an American. 

I got on my dispatcher — on the radio — and 
called the dispatcher, and at the time I was calling in the 
dispatcher to verify that it was an American gas station and 
not something else, the gentleman in question came over to 
me and said a Negro said this — this is the place to drop 


the truck. 


You say the gentleman in question." Do you 




;\ ■ 
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Q How, you say this person — well, you say — 

this area was well lit; right? 

A Right. 

Q You didn't have any problem in seeing this 

person; did you? 

A No. 


Q Well, would you describe what he looked like. 

A I don't — it's hard — well, let mo describe. 

At the tine I said to the police officer — 

Q What did you tell the agents? 

A O.K. I said it was a gentleman that was shorte^ 

than I. I am 6'1". Shorter than I. Had salt and pepper 

• — - --—— ,| 

hair, I gues s you'd call it . Because it' s gray a nd black. 

It seemed b ushy at the time. You know, nea t but full of hairj 
A nd b asically stocky build at the time and I — he was 
wearing a type of shirt at the time I believe was a light 


blue or — like a work shirt. 


When I say a "work shirt," somethi ng that wa s heavy, 
more or less you could wear a jacket, something like this. 


It had two pockets on it. I couldn't describe any pants or 


anything else. 


Q W as he wearing a h at? 

A At the time I saw the g entlem an, no. 

Q Is that the description you gave to the agents? 
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A 1 Relieve it was the description. Lika I say, 

it '3 been a while. 

0 There cane a time tha t you discovered that the 

truck vms a stolen truck;_right? 

A Right. 


And did there come a_fcjye_when you identified 


a picture? 


Yes. 


And that was a picture of Charles Messina, right? 


Correct. 


Q A nd th en th e agents as ked yon, is it correc t. 

v.on ld_yo n like to come do wn, pick him out at a line-u 

is that correct? 


I don't thii 


was that way. They just said 


would you like t o conic down and — I thi nk actually the way 
• tfie Y showed mo a picture and I says well — 

^ Wo * Just answer the question. Did they — 

A 1 waa asked to come down and look at a line-up. 

0 Right. 

bow -- oh, one further question. 

When you had given the description of the person to 
the agents, you know, you told thou it was a blue jacket; 
right? 


25 


I believe at the time it was blue, you know 
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2 

correct? 

i 

3 

A I don't know how many men, but there was a line¬ 


4 

up of men. 


5 

Q And if you recall, is this an accurate picture 


6 

of the line-up? 

1 

7 

A Yes. 


8 

Q And do you recall — was this the line-up as it 

1 

9 

appeared to you on that day? 


10 

A Looking at the photograph, I believe it was. 

| 

11 

I don't know if the men were all exactly in that row. 


12 

Q As you recall it, is that — do you recall that 


13 

that is an accurate representation of the line-up? 


14 

A I believe so. I mean, I wasn't looking for the 


15 

other men. I was looking — going to this photograph. No. 3 


16 

(indicating). 

i 

17 

MS. SELTZER: Your Honor, I would request at 


18 

this time they be marked as evidence and request 


19 

that Mr. Levin-Epstein stipulate that this is in 


20 

fact an accurate representation of the line-up. 

Cf 

21 

MR. LEVIN-EPSTEIN: More than happy to, your 


22 

Honor. 


23 

24 

MS. SELTZER: Thank you. 

THE COURT: Mark it. 



25 


THE CLERf : So marked 
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Well, ypu say in the afternoon he was there? 
Yes ~ in other words, the shifts run eight to 


ten hours. 


Sunday? 


A dispatcher by the name of Jack worked on 


On that Sunday? 


Yes. 


0 You don't know how many people were in the 

office that day, do you? 

A When I came back to the office to exchange 

•trucks and got the information, it was Robbie and Bobby and 
myself, from what I remember. 

Q There was also a fellow. Jack, there? 

A Previous, yes. 

<5> 

Q You say that you are sure that the person that 

was at the American station that night was Charles Messina? 

A Again, I have to clarify the fact that he had 


bushier hair. 


is the man? 


Do you remember, of your own memory, that this 


Yes. 


You are certain? 


A 


Yes. 
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And you are certain he had a light blue jacket 


night? 


I said, a blue type of work shirt. 

There was a guy named Jack who dispatched that 


Not that night, but in the afternoon. 

When I came back to exchange the truck, Robbie 


and Bobby were in the office. 


You are certain that the person was of Italian 


origin? 


A He could be of any origin. The gentleman there 

could be Jewish. To ryeyos, the gentleman looked — what do 
you want from me? 

0 In your eyes, the people on tne right, — the 

two right people in that picture also are of Italian origin? 

A 1 am going from people that I think are Italian 

— of Italian descent. 

Q You are absolutely positive about all of this? 

A It's all the truth. 

r - ^ an notasking if you are lying. I am asking 

you if you are sure, what you're saying is correct? 

A Yes. 


25 


A 


And you are absolutely sure of all that? 
As far a all my procedure and everything. 
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Q Could you describe how that happened? 

A On the date of the arrest. 

Q What arit.8t are you speaking of? 

A The date of the arrejt of the defendant seated 

in the courtroom. 

MR. LEVIN-EPSTEIN: Indicating Charles Messina. 

Q What happened on that day? 

A On the day of the arrest, he was arraigned 

here in Federal court. 

Myself and two Federal agents and my partner 
took him back home and I went upstairs to his apartment and 
he gave me the two sweaters. 

Q When you went into his apartment., were you 

there v/ith a search warrant? 

A No. 

Q Were you there with an invitation? 

A Yes, I was. 


Q 

apartment? 

A 

0 

A 

Q 


& 

Was Mr. Messina present v/ith you in the 

I 

Mrs. Messina? 

Mr. Messina. 

Yes. 

He was with you? 


A 


Yes. 
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i 
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1 


2 

Q What happened when you got to the house — coul 

i 


3 

you describe it to the Court? 



4 

A He offered me a drink. I had a small shet of 

f 


5 

whiskey. He gave me the two sweaters, and his wife was 



6 

present. 

. 1 

1 

1 

7 

Q Was there any conversation between the two 


1 

8 

of you? 


1 

9 

A Yes, that he had a few more that he had gave 


1 

10 

away, and there were some other sweaters, that he v?as trying 

1 

If 

11 

to sell to someone. 

*. 

i 

Q Anything further? ! . 


B 

12 


p 

13 

A He wasn't involved in the actual hijacking of 



14 

the load, but that he was trying to sellthe sweaters for 


■ 

15 

someone. , 


■ 

16 

MR. LEVIN-EPSTEIN: No further q\iestions. 


P 

17 

MS. SELTZER: I am going to at this point direct 



18 

Eiy attention not to the suppression of the statement. 


|| 

19 

but the suppression of these sweaters, there being 


■ 

20 

no indication that they have anything to do with this 

1 


21 

case. I have two sweaters at home that look like 

1 


22 

that. I do not know if the government is planning to 


■ 

23 

offer these sweaters as coming from the load thc^t 

4 

L 


24 

was hijacked. If that is what they are doing or 

■ 

f 25 

attempting to, I think it would be appropriate for 

1 



■■ 



■■I 
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them to place a foundation; otherwise, it has nothing 
to do with the case. I could bring in my sweaters — 

MR. LEVIN-EPSTEIN: if Ms. Seltzer is offering 
her sweaters to be examined, the government would be 
happy to examine thorn. 

The government would offer these sweaters at 
the appropriate time in evidence. I woifld like to 
be able to use them for identification, to lay the 
foundation. 

THE COURT: Who is going to testify that these 
are part of the load? 

MR. LEVIN-EPSTEIN: A man by the name of Bernard 
Ruderman from Sue Bee Fashions (phonetic) will lay 
the proper foundation. 

MS. SELTZER: I would request that 

Mr. Levin-Epstein and I would suggest that he is 
doing things in reverse order. Once the sweaters 
aie in evidence and once they are in evidence as 
having been found in Mr. Messina's apartment, or 
having been given by Mr. Messina, the images are 
in the jury's mind, that those sweaters are in fact 
from the load. 

I think from my understanding of the facts, 

I cannot see how Mr. I.evrcEpstcin is going to show 
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that the sweater; came from the hijacked truck. 

THE COURT: What is this man going to testify to? 

MR. LEVIN-EPSTEIN: Which man? 

MS. SELTZER: May I make a statement? 

THE COURT: Excuse me. It is best that I hear 
from one at a time. I have directed my attention now 
to the prosecutor. 

I 

MR. LEVIN-EPSTEIN: Yes, your Honor. 

THE COURT: Mr. — 

MR. LEVIN-EPSTEIN: Mr. Ruderman? 

THE COURT: Yes. 

MR. LEVIN-EPSTEIN: He is the sales manager for 
Sue Dee Fashions and he is familiar with all their 
shipments and merchandise. lie was familiar with the 
load in question, or what the load would be, if 
it was ever received. He will testify they were never 
received. 

lie will further testify that these two 
sweaters, I believe I am quoting him now, are an 
exact match to the sweaters that were in the load, 
lie will further testify that ho can state with 
approximately 90 percent surety or assurance that 
these sweaters did come from that load. 


THE COURT: That will be sufficient. 







r 
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2 

IIS.SELTZER: Your Honor, from my observations of 



3 

those sweaters, they have absolutely no markings on 


9 

4 

them at all, except for labels, which do not indicate 



5 

any kind of load or shipment or any kind of size. 



6 

They look like sweaters that could be purchased 

• 


7 

at any department store at any time, and unless 



8 

Mr. Levin-Epstein is prepared to chow that for some 



9 

rooson we are able to see that these sweaters came 



10 

from that shipment, I just think they are purely 



11 

prejudicial and they are irrelevant to this case. 



12 

There are no markings on these sweaters. 



13 

THE COURT: I will permit the government to 



14 

receive them. ! 



15 

However, you have not established to my satis¬ 



16 

faction that there was any consent to a search of this 



17 

man's house. 



18 

MR. LEVIN-EPSTEIN: I will proceed on that. 



19 

THE COURT; You had betto*-. 



20 

•9 

(continued on following page) 
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I 


22 


I 
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Ma : olo-diroct 
Detect.iveMaiolo — 


250 


A Ye3, sir. 

0 — prior to — you testified a moment aqo, I 

am sorry. that you went out to Mr. Messina's home with him 
after his arraignment here in Federal District Court, or 
before the magistrate? 

A Yes. 

Q You have a conversation with him prior to— 

TEE COURT: Was he arrested? 

MR. LEVIN-EPSTEIN: Yes, your Honor. 

TirE COURT: Was he released on ball? How wa 9 
he released? 

THE WITNESS: There was a — bail was set,your 

Honor. 

THE COURT: Did he have an attorney? 

THE WITNESS: I think he was assigned Legal Aid 
that day. 

MR. LEVIN-EPSTEIN: If T might inform the Court 
THE COURT: I find it very strange that after a 
man is arraigned and assigned an attorney, that a 
detective accompanies him home. I want to know what 

the circumstances are. I 

.. » 

MR. LEVIN-EPSTEIN: I will try and bring that 


109 , 


25 


on t:. 
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THE COURT: I v*ish you would, please. 

THE WITNESS: I could explain that, your Honor, 

•*< 

if you want. 

THE COURT: I would lilcc the counsel to proceed j 
BY MR. LEVIN-EPSTEIN: 

0 Were y>u present when Mr. Messina was 

arrested? 

A Yes, I was. 

Q Who made the actual arrest? , 

A The FBI agent. 

Q Do you see him in the courtroom? 

A Yes. 

Q Will you point him out? 

A Yes. (Indicating) 

MR. LEVIN-EPSTEIN: Let the record indicate 
Mr. Jules. 

BY MR. LEVIN-EPSTEIN: 

C> When Mr. Messina was directed by Special 

Agent Julr» s , was he advised of his constitutional rights? 

A Yes, more than once. 

0 In your presence? 

A Yes. 

Q Did he respond to that advice of rights? 





25 


A 


Yes. 


■\ -V, 
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A Yes. 

Q How did he respond? 

A That knew 01 his riqhts. 

Q After Mr. Messina had been advised of his 

rights, v;u3 there also included in the advice of riqhts, tha 
he had the right to an attorney? 

A Yes. 

Q Was he advised that he had a right to be free 

of any interview, or interrogation, without that attorney’s 
presence? 

A Yes. 

Q Did you ask him, or rather, in your presence, 

did Mr. Jules then ask him whether or not he wished to 

! 

speak with you? 

A Yes, he did. 

Q What did he say — 

THE COURT: This is after he was arraigned? 

MR. LCVIU-EPSTEITJ: No, no, this is right at 
the moment of arre3t. 

THE COURT: Go ahead. 

BY MR. LEVIN-EPSTEIN: 


What did he say? 

He 3aid, "Yes," and I spoke to the defendant. 


25 


0 


He said ho would speak to you? 
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1 


M<? . olo-direc 


2 

- 

Yen. 


3 

Q 

V71ia t did you say to him in respect of — with- 


4 

drawn. 



5 


What did he cay to you in respect of the ease 


6 

that, you 

e. j.o investigating? 

• 

7 

A 

At first in the house lie denied knowledge of 


8 

the load, 

ar.d an his wife appeared, i f :v; seconds later or a 


9 

few mirsut 

•CG later, and she wanted to know what was happening. 


10 

he caiu, 

-fa okay. It involved the caters. ’ 


11 

0 

He said that? 


12 

A 

Yes. 


13 

Q 

Go on? 


14 

A 

We had another conversation, lie wanted to get 


15 

dressed. 

1 went with him while ho went to yet dressed, and 


16 

I think v. 

e left -- 


17 

Q 

It is not at that point that ho gave the 


18 

sweaters 

f ycu? 


19 

A 

o 

0 

• 


20 

0 

From there, where did you go? 

I 

21 

A 

To this Court — this building. 


22 

Q 

When you arrived at this building, where did 


23 

you go in 

tliis building? 


24 

' A 

r 

He was arraigned somowhercs downstairs. 


25 


LEVIII-EP.GTI’IN: The Magistrate, your Honor. 

«=> 



< 
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1 

4# 

Mr : olo-direct 7.(53 


2 

0 

Were you present at the arraignment? 


3 

A 

Yes. 


4 

Q 

You know which United States Attorney handled 

- 

5 

the arraignment? 


6 

A 

No, I don't remember — by sight, but not by 

• 

7 

name. If I 

saw him, I would know him,but not by name. 


8 

Q 

During the course of the arraignment. Detective 


9 

Maiola, was 

Mr. Messina represented by counsel physically 



10 

present at 

the arraignment? 



11 

A 

Yes. 



12 

1 

0. 

Was the counsel appointed by - 



13 

r 

The Court. 



l 

14 

Q 

• 

By the Court? 



15 

1 

A 

Yes, he was. 



16 

1 

0 

Following the arraignment, did you have 



17 

occasion to 

speak with Mr. Messina again? 



18 

A 

Ye.-, before the arraignment and after the 



19 

arraignmen t , 




20 

0 

You were aware that he had been assigned 



21 

counsel? 




22 

A 

Yes. 



23 

Q 

Did Mr. Messina indicate to you that he did 



24 

not desire to talk to you? 



1 25 

A 

'o, no, he spoke to me. Ue told me he wasrft 
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feeling well — a problem about: him getting home. I offered 
to take him home — myself, the two FBI agent 3 , and my 
partner. 


Q Was it your idea to drive him home? 

A Probably was. 

Q Did he approach you and tell you anything— 

MS. SELTZER: Objection. I believe Mr. Levin- 
Epstein is leading the witness. 

MR. LEVIN-EPSTEIN: I will rephrase the questio: 
BY MR. LEVIN-EPSTEIN: 

0 During the course of these conversations, what 

subjects did you talk about — what did you talk about? 

A The shipment in question — the load. 

Q What did Mr. Messina say? 

A That he knew nothing about who actually 

hijacked the load. 


( 2 bid he say anything about any sweaters? 

A He mentioned the sweater.** — all he said, he 

was trying to peddl? the sweaters for someone. 

Q Did you isk him if he had any sweaters? 


A 

0 

A 


Yes, I did. 


114 , 


white one. 


What did he say? 

He said that he had two left, a blue and a 





2XCERPT FROM TESTIMONY OF DOM.INICK MAIOLO-DIRECT EXAMINATION 1 l <; 
*E: SWEATERS 

r iolo-dircct 265 

I 

I asked him where they were, and he said, "in 


his house." 


Then what did he nav? 


He said, "if you want them, I will give them 


to you." 


MR. LEVIN-EPSTEIN: Your Honor, I believe that 
is sufficient to show consent — "if you want them, I 
will give them to you." 

TIIE COURT: I have serious doubts about whether 
it xs sufficient after counsel has been appointed, and 
whether you needn't tell the defendant very specific¬ 
ally and inform counsel. T find this is very strange 
procedure, to take a man from the magistrate's arraign- 
meat without a search warrant and without informing 
counsel. Counsel was right there. 

MR. LEVIN-EPSTEIN: Your Honor, if I would be 
permitted to continue with the witness - 

nib COURT: I think l have the essential facts. 

MR. LEVIN-EPSTEIN: I think you do. 

IHE COURT: You had better get some cases. I do 

not think it is a healthy procedure, myself. That is 

what counsel is there for, to advise him. 

♦ 

Counsel will brief the natter. Until the natter 
Is thoroughly briefed, I will not admit this evidence. 
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MR * r 'EVTf!-EPSTEi:i: May I continue with a few 

more questions, and perhaps it will clear it up for 

you? 

THE COURT:You nay. 

BY MR. -KPfJTfiijj. 

0 Detective Maiolo, prior to the arraignment, 

did therr come a tine when you met with me in my office? 


A 

0 


Ye: 


UIio else was present? 


^ l -y partner. Prank Jules, and another FBI 

agent, and also the defendant. 

*• 

THF COURT: The defendant- or his lawyer? 

THE WITNESS: The defendant. 

THE COURT: This is after the appointment of 
counsel? 

MR. LEVIN—EPETEIH: Prior to the appointment of 

counsel. 

THE COURT: Yen. 

BY MR. LKVIN-EPSTEIH: 

0 no you recall whether or not at that time 

Mr. Messina v.-as again advised of hir, rights? 

A Yes. 

0 Who Advised him of his riqhts at that time? 

A You did. 
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Q Did I advise him that he had the right to 

remain silent? 

Yes. • 

Did I advise him that lie had a right again to 

Yes, you did. 

Did I advise him that lie did not have to tall: 
with me cr anyone else unless there was an nttorneyprescnt? 
A Yes. 

0 w hat did he say in response to this advice of 

rights? 

A IlG said, "You could ask me questions. I will 

answer them." 

THE COURT: Mr. Levin-Epstein, were you aware 
that the detectives were taking this man home? 

MR. LEVIN-EPSTEIN: At that point, I don't 
believe the decision was made to take him home. 

iIIE COURT: After your arraignment, were you 
aware they were taking himhomc? 

MR. LEVIN-EPSTEIN: No. 

THE COURT: Were you aware that they were going 
to search his home? 

MR. LEVIN-EPSTEIN: I don't then believe they 
did search his home, and I 


A 

0 

an Attorney? 

A 

Q 
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wasn't aware that they 
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went with him. 


THE COURT: Very well. 

Brief it. I do not know what the law in the 
Circuit is on it. It doesn't sound right to me. 

fir.. LEVIN--EPSTEIN: The next witness would have 
been Bernard Ruderman. 

THE COURT: I want counsel for the defendant to 
submit a brief, too. 

tlR. LEVIM-EPSTEIN: I ask for the Court's 
guidance as to Mr. Ruderman testifying that these 
sweaters match those in the load? 

TI1E COURT: It is no good unless we match them 
in both sides. 

MR. LEVIN-EPSTEIN: I am thinking in terms of 
expedition, if we could bring that in suhject to 
connection. 

THE COURT: There is rio point to it. You had 
better brief it. 

MS. SELTZER: I would also request that the 

I 

sweaters be taken away from counsel table. 

THE COURT: Yes. 

MS. SELTZER: Perhaps they could be put behind 
the desk there. 

MR. LEVIN-EPSTEIN: I will make sure that the 


0 
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369 


2 

jury does not see them, your Honor. 

! 

m 

3 

MS. SELTZER: Excuse me, your Honor. When do you 


4 

want the brief? 


5 

the COURT: The earliest possible moment. 


6 

MR. CHRETTT: Could it ]?- submitted informally 

• 

7 

without being typed? 


8 

THE COURT: Yes, if it i f - written out, I will 


9 

take it. 


10 

(Jury present) 


11 

MR. LEVIM-EPSTEin: Would you take the stand. 


12 

please, sir? 


13 

{continued on fold owing page) 


14 



15 



16 



17 


1 

18 



19 



20 



21 



22 



23 



24 



25 
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FRANCIS 


J 'les - direct 


J U L E 


called 


33 3 “ itneS3 herein, having been first duly sworn 

hy the Clerk of the Court, was examined and testified 
an follows: 

direct EXAMINATION 

BY MR. LEVIN-EPSTEIN: 

° F ° r thC record ' ^gent Jules, are you employed? 

A Yes. 

Q By whom? 

A Special Agent, Federal Bureau of Investigation, 

0 How long have you been so employed? 

A Twenty-three years. 

Q Special Agent Jules, I direct your attention 

to December 18 of 1973 and I ask you on that date did you 
have occasion to make an arrest? 

A Yes. 

0 Can you describe the ciicumntances of that 

arrest and the events following that arrest for the Court? 

A Yes. On December 18, I went to the residence 

of Charles Messina, where I placed him under arrest. I, at 
this time, advised him of his rights and what the charges 
were. We then went to the New York Office of the FBI, 
for processing. 

There at the Mew York Office of the FBI, I 


25 




XX 


I 


1 

2 

3 
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again advised bin of h ; rights anil Mr. Messina signed the 
Waiver of Rights form. 


4 


Q Special Agent -- 


7 

8 
9 

10 
11 
12 

13 I 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


MR. LEVIU-UPSTEIU: Mav thin bo marked for 
Oovi it; nt.’s in scsuerc. '.<r i d ( -n t i [ ication? 

TIIF. COURT : v cs . 

THE CLERK: Government's C, for identification. 
(Go nnr'Til.) 

DY MR. LEYJG-ERSTEIU: 

n Agent Jules, I show you Government Exhibit f> 

for identification and I ask you do vou recognize it? 


» 

A 

Yes. 




0 

Can you describe to 

the Court whAt 

it is? 


A 

Yes . 





It's an Advice -- Advice of Rights 

form v -it 

we 

have in 

the Federal Bureau of 

Investigation. 

Signed 

by 

Char 1 

Messina and witnessed 

1 iy ’•'VS''* J f . 



O 

Mas this signed in v 

cut .'Sf^nce? 



A Ye.3. 

MR. LEVT 1-EPSTEI’ 1 : Vr.nr !!( m<|- ( nnv »-his he 
offe:::»d in evidence? 

MISS SELTZER: I have no objection. 

THE COURT: Received. 


25 


THE CLF.R:;: 


Your Honor, can it he deemed in 






•*> 

/ 
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1 

•T” 1 (ir > - direct 20 0 


2 

’’ossina •• toted he wasn't- Celling well in d then 


3 

caid, "Listen, I had nothing to do with this 


4 

hijack load, but I want to cooperate Gnr ^ j j-, ac j heen 


5 

noddling some sweaters. I have some oi these sweaters. 


6 

I had five of them." 


7 

And he stated that he got these sweaters from a 


8 

person lie knew as Vlnnie, at a social club on Avenue 


9 

D in Brooklyn, where Mr. Messina stated he used to go 

1 

10 

and play cards. 


11 

lie recalled that he was donw at the social club. 


12 

Virnie told him to go to his automobile, that's 


13 | 

Vjnnie's automobile, and take out some sample sweaters. 


14 

And Mr. Messina stated that he had two bf these 


15 

sweaters at his house. 


16 

After further general talk and conversation. 


17 

’’ ,r * dessina stated, "If you want these sweaters, you 


18 

can have them." He then stated that he wasn't feeling 


19 

good and he complained during tuc arraignment that 


20 

ho wasn't feeling good. 


21 

BY ilR. T,MVf‘J-K n STE IN: 


22 

.low. Agent JuLos, after the conversation that 


23 

you have just testified to, — 

* 

24 

A Yes. 


25 

— where vou say that Mr. Messina said to you, 

I 


I 
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1 

2 

3 

4 

5 

6 

7 

8 

ll 
9 

10 
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1 ii 1 P's — di root; 

"If you v/ar,t them you can have them," — 

A Yes. 

- did there come a time when you escorted 

Mr. Messina downstairs from my office vu M . 

y °rijce to the Magistrate’s 

court? 

A Yes. 

v.-he„ you arrived at the Magistrate's court, 
did Mr. Messina indicate to you one way or another whether 
ne was represented by counsel? 


11 


A 

-aid he was going to request Legal Aid. 

12 


Q 

All right. 

13 

1 * 

1 


Were you present at the arraignment? 

14 

|| 

1 

A 

Yes. 

15 


0 

Was Legal Aid appointed as counsel for the 

16 

defendant at the arraignment? 

17 

f 

A 

Yes. 

|| 


o 

no you recall which lawyer from the Legal 

19 

7iid 

Society 

represented Mr. Messina? 

20 


A 

I don't Enow his name. Ho had glasses. I' VG 

21 

seen 

him around but T — fr*r.n„ r - 

rankly I don’t remember his name 

22 


0 

All right. 


23 

24 

25 




»id there come a time prior to the arraignment 
Where the lawyer from the Legal Aid Society consulted 
in private with Mr. 


Messina? 
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Yon . 


Co on. 


A ,q ° in th ° course of thin conversation, when ho 

war, N>mng about tlio.no sweaters, stated that ho didn't 
want to muse *ny excitement at hone and would wo drop him 
off on the way back to the airport and I said that wo would. 

Co after the arraignment, we loft, he had 
to be piocessed by the marshals. And then wo left the 
Marshal’s office. .V- get in the — in the Bureau car and 
we drove ^ossina to his hone in nrooklyn. 

Agent Jules, prior to loavincr the building, in 
fact, directly aftc the arraignment—by the way, was 

hr ' ' n ’ 1 rolcasfld on 3 Personal recognizance bond at the 


arraignment? 


Well, was he released? 

he „as released. I forget vhat the bond was 


set at 


When you say processed hv the marshals, were 
you taking him downstairs to the marshes so they could 
complete thojr clerical work? 

A Fingerprint, yes. 

Upon leaving the Magistrate's court, escorting 


Mr. Messina — 


A 


Yes . 
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2 

O 

— did you have occasion to anyone? 

3 

A 

0!l * 1 55aw the Legal Aid attorney whose name 

4 

I don't recall. And I nodded to him and I said, "Don't 

5 

worry about 

him. I'm going to drop him off at home because ! 

6 

he wasn'» f 

uni i ng wel 1. " 

7 

Q 

This was upon Mr. Messina's request, was it 

8 

not? 


9 

a 

Yes. Give him a ride. 

10 

o 

nid the Legal Aid attorney respond to that in 

11 

any way? 


12 

A 

Mo. 

13 

Q 

Did he say, "I don't want you going home with 

14 

the put"? 

• 

15 

A 

Mo. 

16 

0 

Did he say to you that he did not want you to 

17 

consult or confer with his client without him being present? 

18 

A 

Mo. 

19 

Q 

Did he, in your nresegr ., ] id he say anything 

20 1 

to his client at that time? 

21 

h 

Mot that T know of. 

22 

0 

Of course, you wore not privy to t’.ie private 

23 

consultation 

between counsel and the defendant prior to the 

24 

arraignment? 



A 

Mo. 

25 ii 



o 


r ’o on. 







E 

R 

1 
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i 

2 

A 

Then we rr rived at thr home of Mr. Messina. I 


3 

remained in 

be car and Det. Maioln went upstairs and was give 

n 

4 

the sweaters 

and came out and we proceeded hack to Kennedy 


5 

Airport. 



6 

o 

Agent Jules, did you '.*v«r specifically request 


7 

that he turn 

the sweaters over to you? 


8 

A 

I didn't, no. 


9 

o 

Did anybody in your presence? 


10 

A 

No. 


11 

0 

Was there ever — withdrawn. 


12 


Did you ever threaten the defendant? 


13 

, A 

Threaten him? 


14 

o 

Yes . 


15 

A 

No. 


16 

Q 

Did you ever promise him that things would go 


17 

easier for him if he cooperated? 


18 

A 

No. I said I couldn't make any promises. 


19 

o 

Did you ever tell him that you could do some- 


20 

thing for his case or not based upon his cooperation or lack 


21 

thereof? 



22 

A 

No. I said if he cooperated I would just 


23 

bring it to 

the attention of the U. S. Attorney. 


24 

Q 

All right. 


25 1 


But according to your testimony then it was 
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<lr, I'tQ ss ina s voluntary surrender of these sweaters that 

resulted in you getting them? 

A Ye3. 

MH. I.EVIN-E!»STEI?J: Mo further questions, 
your Honor. 


128a 


THE COURT: Could you tell us what happened 
at home, precisely, from the time you pulled up? 

THE WITNESS: I didn't go upstairs. Mr. Messina 

and Pet. Malela were talking about Ttaly and where 

\ 

who came from and what. So when we arrived I parked 
the car, Det. Maiola gat out, went upstairs and he 

was gone say, two minutes and ho came down with Lhe 


sweaters 


He got in the car and we went back to the air¬ 


port . 


DY MR. LUVIN-EPSTETN: 


but you did not go upstairs with them? 


o. 


Mo, I didn't. 


You remained in the car. 


MR. LEVTM-EPSTEIM: No further questions, 


your Honor. 


MISS SELTZER: May I inquire, your Honor? 
THE COURT: Yes. 


25 
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: PO S 5-EX A MI NAT T ON 


BY MISS SELT7,HR: 


4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 


0 Agent Jules, was it: in the u. S. Attorneys 

office prior to the arraignemnt that Mr. Messina asked you 
or told you or there was a discussion about driving him 
home, prior to the arraignment. 

A Prior to the arraignment. 

O Now, duri-y the course of the arraignment, 

durine the course of the time that you e Jive down from the 
U. S. Attorney’s office, did you at any time have any 
conversation at all with Mr. Kelly? 

A Mo. Except that — 

n Old yon ever ident.i fv yourself to Mr. Kelly? 

A I don’t think I did, no. 

O Well, was there any indication to you that 

Mr. Kelly in fact knew who you were? 

A Well , I had been around ii'tc a long time. I was 

at an arraignment with a Federal prisoner so I assume someone 
knew T. was an FBI aqent. 

O nut to your own knowledge, you had not had any 

conversation with Mr. Kelly? 

A Mo. 


24 


o Now, when you made that statement that you say 


25 


you made to Mr. Kelly, did he respond in any way? 
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T don't n -all. Hr* could have nodded, or 


said nothing. 


Well, did he? do you know? 

I don't know. I don’t remember. 

Hut you don't remember him saying anything. 


certainly? 


A No, I don't. 

So, to your knowledge, he may not even have 
heard what you thought was a statement to him? 

A True. 

Q Now, when you got to Mr. Messina's — when you 

.were in the — when you were in the automobile with 
Mr. Messina, at any time, did you then advise ,h.im of his 

rights? Did you at any time tell him that he had a right 

to remain silent and the other Miranda warnings? 

A At what time is this now? 

0 After the arraignment. 

do. 1 had advised him already in the offic c 
and he signed the waiver. 

0 You advised him at 10:10 in the morning; is that 


correct? 


In the Mew York office, yes. 
That is right. 

How manv hours before was that? 
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A I don't ki ow. I forget wiiah time the arraign- 

ment v ». It was in the afternoon, the arraignment, though. 

Q Wall, was it 2:00? 

A That must have been 2:00 o'clock arraignment, 

o And the rights form won signed at 10:00 a.m. 

in toe FBI Headquarters; is that right? 

A Yes. 

Q NOw, what did you say to Mr. Messina during 

the course of that automobile ride? What words came from 


your mouth? 


You asked him questions, right? Or did you ask 


him questions? 

A General conversation. : 

0 Well, what was the general conversation about? 

In addition to Italy. Was it about the case? 

A I could have been asking him questions about 

the sweaters which he had volunteered to me. I didn't know 
anything about sweaters until he told me he had them. 

0 Mow, were you in charge of this whole case? 

A Yes. 

0 Were you the agent in charge that day? 

A Yes. 


Why is it that you had Mr. — what is it — 


25 


Maiola go upstairs instead of you going upstairs yourself? 






] 
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rsn’t it . uatomaty Must you tnk» care of hvst 


3 

you thought vms important business, yourself? 


4 

Because Mr. Maiola felt that he was having a 


5 

rather personal conversation with Mr. Messina about Italy. 


6 

We '.ij-ci'f • w t two agents to go up end r , Vlk( ,.; net. Maiola 

1 

7 

"Do you mind going up and getting the swe3ters,"becauso wo 


8 

didii't v;hat his wife to get excited or anything else. 


9 

MISS SLLT7ER: Could I have one moment, your 


10 

Honor? 


11 

I have no further questions, your Honor. 


12 

MR. LEVIN J3PSTEIN: Just one question, your 


13 

Honor. 


14 

REDIRECT examination 


15 

BY MR. LEVIN-EPSTEIN: 


16 

0 Mr. Jules, Agent Jules, I'm sorry, when you were 


17 

taking Mr. Messina down to the marshal’s area for his 1 


18 | 

processing out of the building — 


1 

19 

A Yes. 


20 

— is that when you mot Mr. Kelly? I'm 3 o:ry. 


21 

Isthat when you met the lawyer that represented Messina? 


22 

A Yes. 


23 1 

THE COURT: There is a lawyer sitting at the 


24 

counsel table. 


25 

Is that the man? 
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A I — T think it's him but --- yen, T think it in. 

THE COURT: All right. 

That's Mr. Kelly of the Legal Aid. 

THE WITNESS: Right. 

THE COURT: Legal Aid Society. 

HR. KELLY: Did you want me to leave the court- 


8 


room, your Honor? 

9 



THE COURT: No. 

10 

BY MR 

r.H 

VTM-E°STEIN : 

11 


o 

Is that when you met 1r. Kelly? 

12 


A 

When I was leaving the Magistrate's to go 

13 

out to go 

1 

to the marshals? 

14 


n 

Right. 

15 


A 

I think — just standing by the door. 

16 


0 

When you met Mr. Kellv, was Mr. Messina present 

17 

as well? 


18 


A 

Yes. We wore going with him downstairs. 

19 


o 

Did Mr. Messina have the opportunity — with- 

20 

drawn 

• 


21 



Did Mr. Messina know that you v/ore an FHI 

22 

Agent 

at 

that time? 

23 


A 

Mr. Messina? 

24 


o 

Yes. 

25 


A 

Certainly. 
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0 You had jr t arrested him? 

A Yes. 

^ ^ a i r to say that Mr. Messina had the 

opportunity to tell Mr. Kelly anything he wanted to tell him 
at that point? 

A Yen, I would think so. 

MR. LEVIN-EP5TEIN: No further question, your 

Honor. 


THE COURT: 


All right. Hfcep down, sir. 


MR. Chrein, take the stand, please, 
(continued next page.) 
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THE COURT: Mr. Chrcin, take the stand, please. 

SIMON C II REIN, having been first duly Sworn by 
the Clerk of the Court, testified as follows: 

THE CLERK: State your full name, please. 

THE WITNESS: Simon Chrein. 

THE COURT: Are you in charge of the Legal Aid 
Services in this court house? 

THE WITNESS: I am. 

T1IE COURT: What's the practice with respect to 
Legal Aid Attorneys at the arraignment, do they inform 
their clients with respect to consultations with others:’ 

THE WITNESS: Unless — As a general rule, unles : 
we make a specific arrangement wiLh the office of the 
United States Attorney for the defendant to cooperate 
in return for some consideration or whatever, it is our 
usual practice to advise the defendant to make no state - 
ments to any lav; enforcement ag.nts, though we often -- 
I can't say invariably — advise the lav; enforcement 
agents to have no contact with our defendant. 

THE COURT: You advise the defendant not to have 
any contact? 

THE WITNESS: That is our usual practice, ycur 

Honor. 

THE COURT: You advise the defendant not to give 
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statements to law enforcement officials? 

THE WITNESS: That is the case, unless we make a 
specific arrangement for cooperation. 

THE COURT: You advise the defendant not to alio 

J,JU Cnforce,nen t officials to visl(: their homes and take 
evidence? 

THE WITNESS: W e would not make necessarily 
specific remarks along those lines, but that, in my 
opinion, would be covered by our advice not to discuss 
this case with anyone other than counsel. 

THE COURT: So far as you know, was Hr. Kelly 
aware of those instructions and that practice? 

THE WITNESS: I am certain that he was, yes, sir. 
THE COURT: All right, the Court is going to 
assume that this defendant was so instructed, under the 
attorney-client privilege. I won't call Mr. Kelly. 

Of course, the defendant is free to do so. 

’ny cross-examination of this witness? 

HR. LEVIN-EPSTEIN: No, your Honor. 

IHE COURT: Do you have any? 
r-'R. SELTZER: No, your Honor. 

IHE COURT: Thank you. You may step down. 

MR. LEVIN-EPSTEIN: The next witness, your Honor- 
THE COURT: Let me see what they want to do with! 
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10 
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12 
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14 
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17 
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Mr. Rally. 

MR. CUREIN: May I bo permitted, in view cf the 
fact that the jury is not present, to examine Mr. Kelly* 
THE COURT: The defendant is waiving his client- 
attorney privilege? 

MR. CI1REIN: Yes, your Honor. 

EDWARD J. KELLY, having been first duly Sworn 
by the Clerk of the Court, testified as follows: 

TI1E CLERK: State your full name, please. 

THE WITNESS: Edward J. Felly, 2£. Court Street. 
Brooklyn, New York, 11201. 

VOIR C <E EXAMINATION 
UY MR. C1IKEIN: 

Q Mr. Kelly, you arc an associate attorney with 

the Federal Defendants' Services Unit of the Legal Aid Society 
A Yes. 

0 Were you so employed on December 8th, of 1073-- 

December 18th of 1973? 


A Yes. 

0 Now, sir, you have heard my testimony connected 

with this, immediately prior to yours? 

A Yes. 

0 Have I accurately stated the procedure followed 

in connection with advice to defendants concerning statements 


25 


to Law Enforcement Agent3? 
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2 

A 

Yes. 



3 

0 

How long have you been employed by the Legal Aid 

1 

4 

Society? 




5 

A 

December 13th of 19G5. 



6 

0 

Have you any independent r 

oeollection of repre¬ 


7 

senting the 

defendant Charles Messina in 

connection with a 


8 

Mag lot rate ' r. 

arraignment on December 18, 

1973? 


9 

A 

No, I have no independent 

recollection. I 


10 

realize no;/ 

from looking at the file, an 

d also from a picture 


11 

of Mr. Messina that I sav; some days ago. 

that I had some con- 


12 

tact with Mr 

. Messina at hi 3 arraignment 

• 


13 

Q 

Have you reviewed the not.*! 

s that you made at thal 

- 

14 

arraignment? 


• 


15 

A 

Yes. 



16 

0 

Or in connection with your 

conversation with the 


17 

defendant? 




18 

A 

I just now personally lot)he 

■ d over the notes tiiat 


. 19 

I made. 




20 

0 

Can you tell me, Mr. Kelly, 

whether the defendan; 


21 

Messina admitted the knowing possession of these sv.v tors that 


22 

are the subject matter of this case? 



23 

A 

No, my recollection is that 

he denied his complic 

- 

24 

ity in that violation. 



25 

0 

Has that recollection been 

reinforced by examin- 



= 




. 

fexCERPT FROM TESTIMONY OF FRANCIS R. JULES-DIRECT EXAMINATION 
RE: SWEATERS 

Kell / - voir • !ite/Crein 


uya 


i nq v<»ur notes, taken on that j •(;-a 

^ Yes, I believe Hr. Messina was quite adamant in 

protestinq bis innocence., 

° bV'.s 4 !te»v; any >Mwin^Mn ’ -tween you and i.uo ,n;i 

Aqent, o r**i»res-:iH-ntlvf of t.h «»•, i *.r i 'Matos Attorney ' -j 
office coneerniritj Mr. Messina cooperating in any way, shape oi 


form? 


A T have no recollection *>[ that. 

° f" tb-.-i' - any nol.at» >> our file concerning 

such a conversation? 

A Mo, there isn't. 

dew , sir, if a defend an i. i.»■ I indicated to you 
that he yu i 1 ty, and j C y ry i: c • • ■ u • ■ e r raugejnent with (me 

United States Attorney s of free concerning cooperation in any 
way, or iov.' 1 , would you liavo nude — would it Le your normal 
practice to mate ,, note i n connection with your arrangement? 


you reviewed your •> to: a » qnment notes? 


Ts there any such notati 


!o, there isn't. 


M T ’. CHRLIN: I iiave no further cjuestions. 


ilR. LEVIN-EPSTEIN: J have no questions of Hr. 



Ke 1 I v . 


25 
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Kol’y - voir dire 

the COURT: You sec the man sitting next lo I 

counsel for the Government? 

THE WITNESS: Yes. 

THE COURT: Do you recognise him? 

- | 

f.R. KELLY: Yes, I recognize hlir, as I say I 

realize that some time ago, when I saw some pictures of 
"« 1 ir.eup — 

HIE COURT. Mo, no, do you recognize Mr. Jules" 

UIE W.TNLoj. i am sorry, i recognize Mr. JuleJ. 

I have seen him on a number of occasions. 

TII^ COURT. At the time of the arraignment, did 
you know that he was an FBI Agent? 

THE WITNESS: I don't have any recollection that 
Hr. Jules was the Agent on the case. Judge. 

THE COURT: Would you have known at the time that- 
he was an FEI Agent? 

the WITNESS: Yes, I have seen Mr. Jules on a 
number of occasions. 

MR. EEVIN-EPSTEIH: One question, if I ml g ht j 
interrupt? 

THE COURT: You may. 

MR. LEVIN-EPSTEIN: Mr. Kelly, were you given a 
Compiaint, or is it your usual practice when represent¬ 
ing clients, upon assignment, to be given a copy of the 





<? 
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1 

RE: 

SWEATERS 

Kelly “ voir dire 


2 


official Complain;.? 


3 


A Yes, that's right. 


4 


0 What would you do with that copy? 

» 

5 


A I would take that copy and I would read it, and 


6 

I would go over it v/it.h the defendant, and yet a statement frci 

l 

7 

him 

with respect to the charge. 


8 


MR. LEVIM-EPSTLIN: Is it then placed in a file 



* 

9 


somewhere? 



t 

I 

1 ° 


THE WITNESS: Yes. 



11 


MR. LEVIN-EPSTEIN: Is it part of the case file? 



12 


THE WITNESS: Yes. 


> 

13 

• 

HR. LEVIN-EPSTEIN: Do you recall receiving a 



14 


Complaint in this case? 



15 


TI1E WITNESS: I have no specific recollection. 



16 


but I have seen a Complaint in the file, which indicate' 

; 


17 


as was normal I received a Complaint in this case. 



18 


MR. LEVIN-EPSTEIN: Is it not a fact, Mr. Kelly, 



19 


on that Complaint, Francis R. Jules, an Agent of the Eb 

L 


20 


is named as the Complainant? 



21 


THE WITNESS: I believe J saw that when I looked 



22 


at the file. 



23 


MR. LEVIN-EPSTEIN: No further questions. 



'} 24 


THE COURT: Did the Magistrate inform the defend 

• 


to 

CM 

^_ - 


ant of his rights? 






r 




1 

k!? ER sw e ™ers TESTIM 0NV 0F FRANCIS r - jules -direct examinatM T 

Kell { - voir cliic 

2 

il!E WITNES < .* Normally , the Magistrate doesn't 

1 

3 

do that. He allows the attorneys to advise the defend¬ 

- 

4 

ant of his rights. 


5 

THE COURT: Based on your normal practice, ar.d 


6 

v.h'd recollection you have, outi what recollection you 


7 

have from your records, what did you say to the defend¬ 


B 

ant about hi3 rights? 


9 

THE WITNESS: I have no specific recollection of 


10 

telling the defendant his rights. j just have my norm? 


11 

procedure, what I would follow. 


12 

THE COURT: What is that? 


13 

1HL WITNESS: The normal procedure would be to 


14 

tell the defendant anything he .said may be held against. 


15 

him, whether he say3 that to a civilian or an enforce¬ 


16 

ment agent, and that he shouldn't ordinarily make any 


17 

statements without the permission of counsel. 


18 

THE COURT: Is that hew you put it to him, that 


19 

ho shouldn't ordinarily make any statements? 


20 

THE WITNESS: There are situations where a defer 

1 - 

21 

ant may be cooperating -- 


22 

THE COURT: What do you say to him exactly? 


23 

THE WITNESS: I ordinarily say. You shouldn't 

■ 

24 

make any statement to anyone — 


25 1 

1ME COURT: You are talking to me. What would 





9 


IML COURT: You arc talking to me. What would 
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EXCERPT FROM TESTIMONY OF FRANCIS R. JULES-DIRECT EXAMINAT^Jn 
Kcj : oWLATERS 

Kel'y - voir dire 


14 Ja 


you say? 

THE WITNESS: Mr. Messina, don't make any state¬ 
ment to any civilian or any law enforcement officer, 
because anything you say may be held against you. tfou 
may be putting your foot in it ny making a statement, 
and you shouldn't make any statement without checking 
with me prior to that. 

THE COURT: Thank you. 

Call the Detective, please. 

MR. LEVIN-EPSTEIN: The Government calls Detec¬ 
tive Dominic Maiolo. 


DOMINIC 


MAIOLO , resumes the stand and testific ( 


further as follows: 


VOIR DIRE EXAMINATION 


BY MR. LEVIIJ-EPSTEIN: 


0 I direct your attention to December 18.. of 1973, 

and I ask you, were you working on that day, as I asked you 


earl ier? 


Yes, I was. 


Can you describe whether or not — Withdrawn. 
Can you tell the Court whether or not you took 


part in an arrest on that date? 
A Yes, I did. 


Who did — Who was arrested during that arrest? 



j RE: SWEATERS TESTIM0NV ° F FRANCIS R * JULES-DIRECT EXAMINATlJil * 4 , 48 

tlai :lo - voir dire/Levin-Epstcin 

2 f A ' f "° dofond -" t rJrjt.t there, Charles Mesnin, 

3 0 Can y° u Ascribe for the Court - Did there come 

' I 3 timS aft ° r Mr - when you, with the 

5 j peny of others, traveled to Hr. Messina’s residence? 1 

> j A Yes. 

0 Who was present at that tine? 

A Myself — I „as driving the vehicle — my partner, 

doe McKenna, this FBI Agent, and another FBI Agent and the 
defendant. 

MH. LEVIN-EPSTEIN: May the record indicate that 
one of the FBI Agents is Special Agent Francis Jules. 

Do you recall the name of the other FBI Agent? 

A No, I don' t. •. 

o During the course of this rido by automobile - 

A Yes, sir. 

° froin wller e did you go to where? 

a From this building to the defendant's homo. 

! ° DUrln,J tho course that ride, was there any 

con ve rs a Lion? 

A Yes, there was. 

o Can yon describe for tho Court what the substanc ■ 

of what you recall that conversation was? 

A There was some conversation as to the hijacked 

load, and as to my nationality and his nationality of being I 
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Mai' lo - voir <1 i ro/Levin-Epstein 


2 

Italian's, and what part of Italy our families come from. 


3 

0 What else happened — 



4 

THE COURT: I want to know what was said by whom 


1 " 

5 

0 Who said what to whom? 



6 

A Well, the defendant was nrking mo if ray family 

• 


7 

was Sicilian, and I stated No, and he war, asking me what part 



8 

of Italy they came from, and I told him, and I asked him what 



9 

part of Italy he came from, and he told me, and then we spoke 



10 

about the sweaters, and he wanted to cooperate. 



11 

THE COURT: I want to know what was said. 



12 

0 What did he actually say to you. Detective 



13 

Maiolo? 



14 

A "Are you Italian?" "Yes, I am Italian." "What 



15 

part of Italy does your family come from?" And I told him, 



16 

"Calabreia." 



17 

I asked him what part his family came from, and 



18 

he said, "H 5 eily." He named the tov/n . T forget the town. 



19 

THE COURT: What els*'? 



20 

THE WITNESS: Also, we spoke about the hijacked 



21 

load. 



22 

THE COURT: What did he say? 



23 

THE WITNESS: He said that he wasn't involved 



| 24 

with the hijacking of the load — He said the only way 


> 

1 

25 

h^ could be involved was that he was trying to peddle 


( 

R2 
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REf ER I^A?ERS TESTIM ° NY * FRANCIS R - J ^ES-DIRECT EXAMINATIgt, 

ilai lo - voir dj rc/bovin -Epstein 
vo:,o sweaters, th t someone gave hi,,, ... 3atd r , OJ „ e enopJ ' 

sweaters that someone gave him. First he stated he act 
someone by the name of vinnie in a bar, and this guy 
asked him how he was doing, and he said he was out of 
work and needed some money. This fellow told him, "Won 


you like to make some money peddling sons sweaters?" 

And then he told another story about going to his socia 
club in Brooklyn, where someone approached him — a 
friend of his told him that he had part of a shipment 
a load of sweaters, and if he would like to peddle them 
and he gave him a few samples, and he had two left, and 
the others he gave to members of his family, and ho had 
two left, a blue one and a white one. lift said he was 
cooperating, and he would give me two of them. 

We got to his house, we walked up the steps, ho 
offered me a glass of whiskey, gave me a small shot, 
turned to his wife and said. "Co get the sweaters." 

She went into the other room, and came back with 
two sweaters, gave them to the defendant, and ho gave 
them to me. 

Ho says, "This is it, and r want to show you I 
am trying to help." We shook hands. I told him we’d 
be In touch, and we left. 


Id 


(continued 


on next page.) 
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Mai .>lo - voir dirc/Levin-Lp3tein 222 


0 How long wjre you in the apartment? 


A Very short — a couple of minutes. 

0 When you entered the residence of the defendant 

Charles Messina, did you wander around by yourself? 

I never left that kitchen area when you first 

walk in. 


0 Nero you ever left alone while you were in the 

house? 


A Nw ' 1 in the house with the defendant. 

0 Did you search while you were in the house? 

A I touched nothing in the house. 

MR. LEVIN-EPSTEI 2 J: I have no further questions, 
your Honor. 

THE COURT: Anything further? 

MR. LEVIN-EPSTEIN: May I make a request of the 

Court, that you instruct the defendant not to threaten 
ine or cast any aspersions on my witnesses between tablcr 
here at this moment. 

THE COURT: What has happened? 

MR. LEVIN-EPSTEIN: A remark was made to nie by 
the defendant, saying, "that ho is a lying bastard." 

THE DEFENDANT: Your Honor — 

Mo. SELTZER: Sit down and be quiet. 


25 


THE DEFENDANT: 


If you want me to go to the 
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EXCERPT FROM TESTIMONY OF FRANCIS R. JULES-DIRECT EXAMINATION 
Rp. ciWFATFR^ 

‘ lilH DEFEND NT: I am :;oi.ry if T got out of order 

a ! i tfcle b Lt.. 

THE COURT: That is all right. 


The Court notes — 


9a 


THE DEFENDANT: Ho put words rote people's wut*; 
and Mn •: isn't right, that's all 1 know. 

THE COURT: The Court notoa — 

THE DEFENDANT: That’s v/hnf; he did to no before 
in his office, before I even saw counsel. 

THE COURT: The Court ;if that the defendant’:' 
wife is in the courtroom, and nJie has shown some per¬ 
turbation I think we had better take a recess so the 
fami ly can oul.1 its ?lf together • •ud wo can go on after 
you r.ako a decision. 

After we have tire cross-examination of this 
witross, I will hear the other witness in the case, 
nml then we will reach some decision pending whether 
defense counsel wants to put on any witnesses. 

Let ur» take a five uimRr recess. 

Everybody collect th"ir wits. 

(Recess taken.) 

THE COURT: Are you going to cross-examine the 
De Lootivo? 

flE. SELTZER: No, your Honor. 

THE COURT: All right. 


25 
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OF FRANCIS R. JULES-DIRECT EXAMINATION 

lav* any witness on this hearing? 


150a 


No you have any witness on tl 
MS. SELTZE' : No, your Honor, 


I would just at this point apologize for the out¬ 
burst that occurred prior to tnc break. 

THE COURT: That is all right. 
iS. SELTZER : i do not what happened, 

i'd, COURT: it is irrelevant to my decision. 
Counsel can supplement their briefs if they 
would like to, but ray understanding of the Second Cir- 
cuifn nosition is that this • - . *»c? be admissible. I 
do not see how you can avoid United States v. Gaynor, 

lZ£.J1^2d,_J399 ._I find as ci mutter of tact that the 

defendant was fully apprised of his rights on a number 
of occasions before arraignment, that he.-as fully ad¬ 
vised of Iris rights by Mr. Kelly, that Mr. Kelly spe¬ 
cif icrally warned him not to discuss any matters with 
any of the law enforcement officials, that Mr. Kelly di 1 
£>< ‘ ,l porr, ° n i<nown to biia as an Fhl Agent: about to take 
o rfendant to his hone, and lr. Kelly v/as aware that 
the defendant would bo taken to his home by an Fbl Agent, 
that defendant was fully aware Mint he should not be 
talking (o any TOT Agent, or Police person, and that he 
should not allow them to come into his house without 
first clearing it with counsel, that he ignored the 
advic' of his counsel, and voluntarily waived his rights 
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1 

not to talk, not to permit Police personnel and investi 

- 

2 

gntory personnel to enter his house. He did this very 


3 

deliberately, because he thought that he would be able 

/ 


4 

to place himself in a better position in the prosecu¬ 

f 

5 

tion of his case, end that he might be able to gain 


6 

the sympathy and the protection of the FDI Agents and 


7 

the Police personnel. 


8 

There was nothing, however, done by any of the 


9 

prosecution forces to induce him to make that statement 

■ 

10 

or to .instill that state of mind. 


11 

The FBI acted with full propriety here, particu¬ 


12 

larly since the FBI Agent informed counsel for the 


13 

. do fondant what he was going to do. I just do not see 


14 

how this comes within the Rule of Dorham', 475 F. 2d, 


15 

200, Seventh Circuit, 1973, at page 211, because I 


16 

specifically find that counsel for the Government was 


17 

not at all aware of what happened after the arraignment 


18 

This was not a planned matter. Tt arose purely because 

* 

19 

of the request and attitude of the defendant. 


20 

About this Second Circuit case particularly. 

1 

21 

United States v. Gaynor, 472, F. 2d, 099, a 1973, is 


22 

almost directly on point, and J note that Judge Oakes 


23 

was a part of the panel. If he thought that this was 


24 

admissible, it is hardly likely that any Judge on the 


25 

\ 

Second Circuit would think it v/as not. I will give 

f 


- 



EXCERPT FROM TESTIMONY OF FRAMPTq d t „ ipc , J?7 152a 

RE: SWEATERS FRANCIS R. JULES-DIRECT EXAMINATION I 

counsel more time to brief it, »?n» if you wont to intro j- 
rfuco any more evidence, I will hour it, but it seems 
like such a straight forward case. I do not know what I 
can Jo about it. 

MS. SELTZER: Your Honor, if 1 my be heard? 

My understanding of Caynor w:i>: that the statements wore 
made while the defendant and Agents were in an elevator 
within this building. That is a different situation, 
and i.t put them into a different, situation, and gives 
then a different responsibility m, when they ayroc , 
or ask if they can drive a defendant home. 

THE COURT: The defendant asked them to drive \ 
jUm ho ™ 2 / and counsel for the defendant specifically f 
approved it, and they were doing a humanitarian service 
here. *._ 

ML. SELTZF'R: I believe there is a misunderstand 
ing between the way you interpret Mr. Kelly's testimonyj 
and the way I understood he was to testify. In my dis¬ 
cuss ions, he had no knowledge • • 

T!!F COURT: He had no recollection. I 

ML. SELTZER: Your Honor, there is a statement - 
THE COURT: T credit completely the FBI Agent, 

Mr. Jules. I believe that what he said happened, did 
happen, and Ilr. Kelly does not have any recollection. 

MS. GKLTZI.'R: Your Uonjr — 


i 







153a 
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329 

MR. CUREIIx /lay g j ; : n 1 r _ . ; 

y X ucuij on tnu ou/nur case, | 

applicable to this case, very briefly? 

TIIIJ COURT: Yes. 

Hl>. CURIUM: T!:o Gaynor case involved a situa- | 
Hon whore u defendant without nay stccrimj or disco.- | 
Hon unexpectedly and spontaneously rado a ntatonont j 
wliich the Acjents could in no way ward off — 

T:tn COURT: I think tiiat is what happened i/ere. 

They were just taking bin ho.no, as good Samaritans, j 
when ho continued to talk. 

HR. CHREIN: I think the evidence is unclear as 

to whether the conversation was initiated by the Police 
Officer -— 


id:. COURT. I cind on what X heard it war- initi¬ 
ated by this defendant attempting to exculpate himself. 

Do you want time to look into the matter further' 

on. uiRiiTN: I do not believe it would be produc- 
tivo at tliis noint, your Honor. 

fib COURT: All rignt, this will all be admis¬ 
sible, including the statements. 

L ' 2 t us hear what the other witness has to say, 
so r know whether any of this is relevant. 

HR. LEVIN-EPTST1SIU: We do not intend to offer 
the statement, merely tho evidence. 

Tmj C0UnT: ^.-s have your other witness. 
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EXCERPT FROM TESTIMONY OF FRANCIS R. JULES-DIRECT EXAMI^/fPlON 1553 
RE: SWEATERS 

(MR. LEVIN- FSTEIII: Your Honor, the foundation 

I 

for Mr. Rudaman's testimony is Detective Maiolo's testi¬ 
mony . 

THE COURT: I understand that. I wont to hear 
who.t he is going to say because if he can’t connect 
thin — 

MB. LEVIIJ-EPSTEIN: I sue. 

THE COURT: — this Exhibit with the stolen 
ship:lent, none of it will cone in. 

MR. LEVIN-EPSTEIN: Very well, your Honor. 

THE COURT: I would like to say that the instruc • 
tions ought to be much clearer as to what is said at 
these arraignments so this doesn't happen again. Don't 
you give these people a card and tell them to call you 
if they have any problems? 

MR. CHREIN: Ue give then a card. 

What 1 stated on the witness stand is in essence 
a summary of our conversation with the defendant. 

THE COURT: Maybe you ought to give them some¬ 
thing in writing so they understand what they are sup¬ 
posed to do. 

MR. CIIREIN: My own experience in supervising 
attorneys that are on their initial appearance before 
the Magistrate would indicate this is quite forcefully 
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brought home. 

IHL COURT: That was ny impression. I was under 
the impression, as all the Judges are, that you run 
your office extremely well, and this is one of the best 
run f.cgal Aid offices in the country. 

I have also been impressed by the way you run 
things, and the way your attorneys run things, and I 
am surprized that this happened, and I attributed it, 

I must say, wholly to the defendant. 


11 


(continued on next page.) 
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EXCERPT FROM TESTIMONY OF FRANCIS R. JULES-DIRECT EXAMINATION 
RE: SWEATERS 

Rucl' man - voir lir i/Lev in-Epstein 
n E R II A K D R U D E II A N , having bc.«n first July 

Sworn by the Clerk of the Court, testified as follows: 
VOIR DIRE EXAMINATION 
BY MR. LEVrM-EPSTEIN: 

i) 71 1 ci t in your occupation, Ct . Ruder man? 

A Sales Manager for Suebe Fashions. 

0 Where is it located? 

A 252 West 38th Street. 


15,7a 


Ar. Sales Manager for Su iv. Fashions, what are 


your duties? 

A Selling merchandise, plus general office work. 

0 As part of yorr duties, ue you familiar with 

shipments that arc received from manufacturers to Suebe 
Fashions? 

A Yes. 

o Do you have contact with various documents that 

relate to those shipments? 


o Mr. Rudernan, I show you Government's Exhibit 2 

in evidence. I tell you that it consist:, of an airway bill. 
Do you recognise it? 


Can you describe for the Court how you come to 


recognize .it? 




EXCERPT FROM TESTIMONY OF FRANCIS R. JULES-DIRECT EXAMINATION 158a 
RE: SWEATERS 

Hud rm-in • j i r->/j,evin-Cootein 

Th,n l " 0,1 b!M " '••ring M containers of 

non’ n pu13 o vo r swea tc rs . 

0 Aro you familiar with this shipment? 

A Y a r. 

As described in «-'»•> <;o-- ; p ::hjbj 1;? 


Q Can you toll the Court whether or not you ever 

received, or r.inbo Fashions over receded this shipment? 

A Mo WO ro^nn.,, 1 a.i , 

• - - • * 1 " t i. - > | 1 Pf'ir'U |; 

0 Do you know why? 

A Tt was stolen. 

° ,,i,? V<’u Find out that the shipment wap. 

stolen, Mr. ^ndr-trion? 

A Monday , November 2Gtb ( about ?:00 or 10:00 

o'clock in th« morning. 

Aro tmlllaz with the .'ascription and quality 
of the T'n.-Pts -hat were in the sM, „ that was referred to 

in the a » r • >v |. p i -> 


• J you be able to reeouii j >•<■> the i 


garments if 


you wore shewn them? 


Mr. Rudermnn, i show you Government's Exhibits 4-' 

rind '1 *" n f II f I '^l ‘TT h ’! f" 1 r*h K i T i 

c.. t .in. I a ,k you, are you familiar with 
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RE: SWEATERS 

EXCERPT FROM TESTIMONY OF FRANCIS R. JULES-DIRECT EXAMINATION 
Rude man - voir dire/Levin-Epstein 3 3*1 

these garmen te ? 

A Yes, these were the garments that were in the 

shipment. 

0 Now, in all fairness, Mr. Rude man, how do you 

know that these are the garments? 

A Number one, it ha3 our RN number. 

Q Will you describe wnat an RN number is? 

A 33G62 is our number, denigrated by the United 

States, covered by the products Labe., r.g law. 

0 This number is exclusively assigned to Sueoc 

Fashions? 


159a 


A 


Correct. 


MR. LEVIN-EPSTEIN: May the record indicate 
that the labels inside both Government Exhitis, 4-A and 
4-R, bear the RN 33662. 

0 Do these two sweaters — Withdrawn. 

The two sweaters marked Government's Exhibits 
4-A and 4-T5, Mr. Ruderman, can you sav ri th certainty that tliej 
resemble the sweaters in the stolen shipment? 

A Yes. 


O 


Can you say with certainty that they do come 


from that stolen shipment? 

V 

\ A With certainty, no. 

v**" ---- - 

0 With how much certainty can you say that you arc 


25 




iEXCERPT FROM TESTIMONY OF FRANCIS R. JULES-DIRECT EXAMINATION 1 cn 
RE: SWEATERS , XbUa 

I 

1 P.' idorman - voir diro/Lovin-l'pstoin • 3 J l j 

2 I sum that those arc probably or not probably from that. shipmen - 

3 I MS . SE LTZER: ....Objection , your Honor.,, 

4 THE COURT: I will allow it. Co ahead"*' 

5 A I beg your pardon? 

6 03 will rephrase the guest Ion. 

7 With how much certainty can you say that they ar i 

8 from that shinraent? 


i 

[A Oh, about 95 percent sum. ^ 

O Mr. Rude man, based upon your experience amt 

knowledge at Suebc Fashions, can you give us a value for the 
stolen merchandise? 

A $65,000. 

Jli. LEVII1—LPTSTEIM: One moment, your Honor. 
(Pause.) 

Mr. P.uderman, you said a moment ago that you 
would bo 95 percent sure that these two sweaters came from the 

I 

stolen shipment. 


thing else? 


V/hy do you say 95 percent, as opposed to some¬ 


Well, there was a shipment, tunt cane in approxi¬ 


mately ton days later. Wo had to call in with the same type 


of merchandise. 


Was there a reason that the second shipment ar¬ 


rived ten dnvs later? 
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EXCERPT FROM TESTIMONY OF FRANCIS R. JULES-DIRECT EXAMINATION^ 
RE: SWEATERS 

Rudcrman - voir dire/Levin-Epstein .336 

A Yes, becau.’.a this shipment was stolen, and v/e 

needed the merchandise. 

0 Was the second shipment of the same quality? 

A The exact same type of garment, 

o Did there come a time when I requested you by 

telephone to investigate what the disposition of the second 
shipment war.? 

A I made a list, and I gave you the list of the 

customers that we sent to within that weeks period. 

MR. LEVIN-EPSTEIN: May this be marked for 
identification, your Honor? 

THE CLERK: Government's Exhibit 7 for identi¬ 
fication. 

(Shown to counsel.) 

MS. SELTZER: I have no objection. 

MR. LEVIN-EPSTEIN: Without objection, it may be 
offered into evidence, your Honor? 

THE COURT: Yes. 

THE CLERK: Deemed marked in evidence for the 
purposes of the hearing. 

THE COURT: Yes. 

0 Mr. Ruderman, I show you Government's Exhibit 7 

in evidence, and I ask you if you recognize it? 


Yes, 


25 


A 
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EXCERPT FROM TESTIMONY OF FRANCIS R. JULES-DIRECT EXaMINA? 1 


i62a 


RE: SWEATERS 


337 


0 

A 

0 


nuderman - voir dire/Lcvin-Epstein 
What is it: 

This is the list I compiled at your request. 
Very well. 

Mr. Ruderman, based upon this investigation that 
you testified that you made, can you toll us — First of all, 
can you tell us when the second shipment arrived? 

A Arrived in my premises December 3rd. 

Q Of 1973? 

A Yes. 

0 Was the shipment intact when you received it? 

A Yes, it was. 

0 What did you do with the shipment after reccivir 

it? 

A Ifc ' s normally broken down, placed in boxes and 

shipped out to customers. 

0 What do your records reflect as to the disposi¬ 

tion of the second shipment? 

A Part we shipped out to customers, and part was 

put into stock. 

0 Based upon the list that you have compiled, can 

you tell us what information you have as to the disposition 
of the second shipment? 

A Again, as I say — 

Q Specifically. 
















jlXCERPT FROM TESTIMONY OF FRANCIS R. JULES-DIRECT EXAMINATION i$ 3a 
kE: SWEATERS 

1 


Ruderman - voir dire/Levjn-Lpstein 338 


2 

A 

I have a number of custenets here that ware not 


3 

in that v/eek. 



4 

0 

Could you inform the Court ns far as that list 


5 

is concerned. 

specifically? 


6 

A 

Some went to Philadelphia, some went to Detroit, 


7 

some want to 

Baltimore, some went to Washington, Chicago, 


8 

some New York 

, and that's it. 


9 

0 

Can you tell us from your investigation, Mr. 


10 

Ruderman, how 

many of those sweaters in the second shipment 


11 

were distributed to customers in the Now York area? 


12 

A 

You want a total figure here? 


13 

0 

Please. 


14 

A 

Approximately 1200 pieces went out against this 


15 

list. 



16 

0 

In the New York area? 


17 

A 

In the New York City area? 


18 

0 

Yes. 


19 

A 

89 pieces. 


20 

Q 

89 pieces, by that you mean 89 individual gar- 


21 

ments? 



22 

A 

89 units. 


23 

Q 

Is this a unit (indicating)? 


l 24 

A 

Yes. 

1 

25 


MR. I.EVIN-EPSTEIN: holding up one Exhibit, your 

/ 


* tv 










re? ER sweaters TESTIM0NY 0F francis r - Jules-direct examination 

16 

4 b 

1 

Huderman - voir dire/Lovin-Epstein 339 


2 

Honor. 


3 

0 Did you ever receive any reports that the sweat. 

j rs 

4 

that you shipped out, after you received the second unit, had 


5 

not been received? 


6 

A Mo. 


7 

0 Did you ever receive any reports that the sweate 

05 

_ 

8 

that you shipped out as part of the second unit had not been 

1 

9 

complete when they were received? 

i 


10 

• 

0 

< 


11 

0 Based upon your review of your files, Mr. 


12 

Ruderman, and based upon the quantities of sweaters that were 

i 

i 

i 

13 

shipped out, pursuant to the second shipment’s arrival, can yo 

* 

i 

1 ; 

14 

form a conclusion as to what your opinion. i 3 as'to the likeli- 

I 

i 

t 

15 

hood of these sweaters. Government’s Exhibits 4-A and 4-B for 

i 

i 

» 

16 ! 

identification — 

i 

17 

MS. SELTZER: Objection. 

i 

1 

1 

18 

THE COURT: Let him finish the question, please. 

i 

/ 

19 

based upon that, whac you have just testified 

i 

t 

i 

20 

about, can you form a conclusion as to whether or not these two 

i 

j 

21 

garments. Government’s Exhibits 4-A and 4-u, CGmc fr0jTl that I 

first stolen shipment? 1 

1 

1 

i 

22 


23 

MS. SELTZF.R: Objection. \ 


24 

THE COURT: How long have you been in the trade? 

\ 

\ 

25 I 

TIIE WITNESS: About oiciht-een venr<i 

\ 




25 


About eighteen years. 
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EXCERPT FROM TESTIMONY OF FRANCIS R. JULES-DIRECT EXAMINATION 165a 
RE: SWEATERS 

Ruderman - voir dire/i.ev.i n-Epstein 340 

V 

THE COURT: I will allow it. \ 

^- ■ • . . . , \ 

A I would 3ay it caiae out of the first shipment. 

MR. LEVIN-EPSTEIM: No further questions, your 

Honor. 

CROSS -EX A! 1T N 1\T IOU 
BY MS. SELTZER: 

0 Mr. Ruderman, from where did the sweaters that 

you ordered cone? 

A From Italy. 

Q Who manufactured them in Italy? 

A Manufactured by Depe. Dope is a manufacturer 

in Italy. 

(continued on next page.) 
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end of 
I ay. 

■ssina 


*E: SWeSs^ 5 ™ 0 ^ ° F FRANCIS r - JULES-DIRECT EXAMINATnbfo 6a 


Rur-rman - cross 


CROSS-EXVJTNATIOW 


Ill MISS SELTZER: (Cunt.) 


And do they — do you own that company? 


A No 


Do they make sweater." - \ lively for you? 


Do you have any control over what they do with 


the merchandise that they make? 


A No. 


Do you have any knowledge what quantities 


of sweaters of that type they produce 


A Mo. 


( ) Do you have any knowledge of whether they 

have produced any other sweaters of the same model with the 
same label?! and sent them t.o the U.S.? 


do. Do I -- would you repeat that question 


again, please. 


you have any knowledge of whether in fact. 


there are other shipments of identical sweaters with 
identical labels sent to the II. G.? 


Now, when these shipments are s int, are they 
sent in boxes? 

A Containers. 


. 




* 
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CERPT FROM TESTIMONY OF FRANOtc d t ,, t 

I: SWEATERS RANCIS R. JULES-DIRECT EXAMINATION 1 68a 

3 >H»< rnirt’i - ,r-- ■ ' 1 


V t 4 Q 


Those sr<? ster.'n wbor 



' " v * * '• • < 1 • ' r M v a , ; . v , 

when thev from Thai/ are th-n<. l„'.r-*Js; j n fca;;*- 

corroct? 


10 

o 

TWrrrrt *-. :n t.-q.-lo? 


11 

A 

Ten . 



12 

o 

The 

on*-- j n f li cat tnq ni. 70 

inJ the one ipyinq -- 

13 

A 

i 

Thar 

is r inh*-, 


14 

n 

— — o 

in nor Valonti.no? 

. 

15 


■JO” , 

on thin v-hjtr nw ,,v 

"T T notice that: t.hore 

16 

in a plant 

i c — 



i 7 

A 

That 

J r a hanq taq. 


18 

i i 

i 'h a r 

i» han » 1- a.r? 


19 

A 

T *- ' s 

a riofp of rr.trHhn-''' 

1 'stutiin Si npor 

20 

Vnlentino , 

linJ rhe 

"•tv 1 0 rmnho r . 



'.’hpvf. in M,„ 1, t? nq h-vt? T,. i* s.-, V 


that? 


A That's on the hanq tun. 

VJ^U, rloerr the taq cone off, G f f of this 

or what? 


A 


T rinp 1 t Vnow . 










EXCERPT FROM TESTIMONY OF FRANCIS R. JULES-DIRECT EXAMINATION 1693 
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3*M 


o 


A 

0 

A 


O 


Ruti'jrman - direct 
Would it normally be on? 

It has wO be. 

But it isn't on now? 

Mo. 

Wow, how many years !mvi' y -,:i her- dealing 
with this company in Italy? 

A Approximately eight years. 

f> And what length of time have they been making 

this style of sweater? 

A Approximately eight years. 

O 


Exactly this style? 

A Yc3. 

... .* 

o For how many years in the past hgve you been 

receiving shipments of these style sweaters? 

A Thrcugh the eight years we have been receiving 

shipments oC it. 

o Of this particular sweater? 

A* Of that particular sweater? 

0 Yes. 

'N This is the first year wo received it. 

° Well, prior to the shipment that was stolen— 

A Yes. 

O —on November the 25, T believe, had you received 
other shipments of this identical sweaters? 


25 






‘f R SWEl'rERS TESTIM0HY 0F FRANCIS R - JULES-DIRECT EXAMINATION 1703 
5 Rub 'rn>in - r Ij rert 


2 4 5 


A Yos . 

How many shipments had you received? 
A On e. 

o 


A 

n 

A 


And how many sweaters were in that shipment? 

Anp rox t matel y IS,00r>. 

And what did you do with those 15,000 sweaters? 
Spnt them out to various customers. 

And could you tell us of those 15,000 sweaters, 
how many would you — did thev all have the same markings 
as thesn two? 

• - e • ■ • •• 

A Exactly. 

° Those 15,000 sweaters, can vou tell us how 
many ver« distributed within the Mew York area? 

A I have no way of knowing. 

Well, would vou be able to find out? 

A It's nossthle. 

Ho that when vou conclude that onlv — I forget 

what it was, 00 or on or a hundred sweaters — 

A 00-some-odd. 

° n>) sweaters were distributed of this type 

in the Mew York area, vou were incorrect; is that correct? 

A No. 

How many sweaters, exactly looking exactly like 
this, with exactly the same labels, have been distributed 


or had on December lfl, 1073 ? 






EXCERPT FROM TESTIMONY OF FRANCIS R. JULES-DIRECT EXAMINATION 

RE v- SWEATERS n , 

Rud 'rman - a .oss . r 


171a 


How many I’ id been distributed in the Hew York 
area? From all shipments that you received from Italy? 

A We are — 

o The number is more than 09, isn't it? 


Of couse, but we are talking of two different 


things. 


0 No. We are talking about sweaters. 

A Two different thinqs. 

We were discussing December 3rd shipment. You 
are discussing a June or July shipment. 

0 Well, when you look at these sweaters -- 


O -- can you tell me whether this sweater comes 
from the shipment that you — that was stolen on December- 
excuse me -- on November 25th, whether these sweaters come 


from the first shipment of 15,000 sweaters or whether the 
shipment comes -- this sweater comes from the third shipment 


Is there any way that you can tell which - ' 


shipment this sweater comes from? 


Tt. would have — I would assume it comes from 


tiie second shipment. 


But how can you tell by looking at this sweater? 
Because the first shipment came in in June and 


25 


it was shipped out to customers. They would reorder it and 





'e? ER SWeI?eHS TESTIM0NV 0F FRANCIS R - JULES-DIRECT EXAMINAT^ 

7 

Rud-rman - cross 

the same customers hav* reordered it. 3*17 

Tnbetween we brought in a different model of 
the saw, turtleneck. Therefore, thlc turtleneck came in in 
'veinher. This shipment her? cane in November. 

You've misunderstood my ouestion. I understood 
that you said that there were 15,000. 

A The fir.st shipment. 

O Looking exactly like this? 

A exactly. 

0 Distributed? 

A Correct. 

0 How do vou know this isn't one of those 15,000? 

How do you know?_is there any way by looking .at it that you 

can tell? ■-. 


Do bat means when you arrived at the number 95 
percent, you are only using a percentage hased on that one 
shipment; is that correct? 

A No, I am not. 

You are not using 15,nog came in previously 

and you are not using — 

A The 15,000 is gone, has been sold. 

But you don't know whethe- these were in that 
shipment, do you? 


A 


No. 


I don’t know. 
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bxCERPT FROM TESTIMONY OF FRANCIS R. JULES-DIRECT EXAMINATION ? ^ 
[RE: SWEATERS 

8 Rw’erman - cross 


34 3 


\ V 

; l 


MISS SELT .ER: No Further questions. 

THE COURT: All right. 

I'll take the evidence hut I don't want 


• ;the witness to give us any percentages. Just give 


us the fact. Let the jury decide what the proba- 


1 i bilities are. 

I | 4 

'j MR. LEVIN EPSTEIN: Very well, your Honor. 

% 

THE COURT: Anything further tonight? 

You can step down. T am sorry you are going 
to have to be here tomorrow. The attorney will tell 
you when, we will try to get you out in the morning. 

Anything further? 

MR. LEVIN-EPSTEIN: Nothing further, without 
the jury, your Honor. 

THE COURT: All right. 

Now, you have the charge. I will hear you on 
t.ie charge. 


MISS SELTZER: Your Honor, I'm going to have one 
additional request to charge which I haven't made 
up at this point in view of the fact that these two 
sweaters are being admitted. I would request that 
a charge be given on the misdemeanor section of 
Section fi59 of Title 13, USC, which states that 
••*"property valued at under $100 is a misdemeanor." 


25 











RE? ER SWEATERS TESTIM0NY 0F BERNARD HUDERMAN-DIRECT EXAMINATION 749 

Rudorman - direct 386 


BERNARD 


RUDER M A N 


called as 


a witness herein, having been first duly sworn 
by the Clerk of the Court, was examined and 
testified as follows: 

DIRECT EXAMINATION 
BY MR. LEVIN-EPSTEIN: 

0 What is your occupation, Mr. Ruderman? 

A I'm a sales manager. 

0 For whom? 

A Suebe Fashions. 

Q Where is Suebe Fashions located? 

A 262 West 38th Street. 

0 What vre your duties ns sales niaeager, 


Mr. Ruderman? 


Selling, overseas selling of the merchanidse. 


plus general office work. 


Ajnd do you supervise fhes-» shipments from 


overseas? 


A Yes. 

Q In the course of your duties as sales — pardon 

me 33 sales manager for Suebe Fashions, do you come in 
contact with these shipments? 

A Yes. 

Q How long have you been in this business. 







EXCERPT FROM TESTIMONY OF BERNARD RUDERMAN-DIRECT EXAMINATION 
RE: SWEATERS Rx „ rr -> n _ 3rj7 


17 


Mr. Rudo< in m ? 


T 

n 

About IP years. 


O 

Can you describe for the 

jury what business 

it is mm 

you ire talking about Hi'n 

mi say 1? years'’ 

7 

1 p 1 *') r 11 nq of ?-»tf- » • .11 t 


O 

And what familiarity would vou say you have 

with knitwo 

nr? 


A 

' ini * .•* a bit. 


O 

T*m sorry? 


•n 

A 

Such as n — knovnnq wh :• 

duty rates they 

v;ould fall 

into, what, styling, etc.. 


0 

• 

What about the garments t 

|..-.P|:;, ? I ver.? 

/» 

t'ht? fiak" nr: 0 f it? 

. 

0 

Sure. 


A 

Yes, I would know the rink 

eup of the oarment. 

0 

All riqht. 



Mr. Ruderman, T show you ■ 

'■< >v*rument * s rxVbi 

7 marked in 

evcideneo and T inform von 

that it has h'»-*n 




idem i ? ; 1 .is fin airwa-' hill . 

V'j i/ciii recoqn .1.-V' »t> 

* 

A Yes. 

n Can von describe for the jury v/hethcr or not 
Government's Exhibit 7 in evidence describes a parties] or 
sh j .went? 

e Ires. Tin's covers on? ■': i. 1 i enh of 44 container: 





re? ER swea?ers TESTIM0NV 0F bernard merman-direct examination 

Rud;rmaa - direct 383 

of men's sweaters, consigned to us from a mill in Italy. 

Q consigned to Suebe Fashions? 

A Yes. 

Q How do you know that? 

A 11 Y the number -- markings here, 'lumber 2, where 

it says Suebe Fashions. 


176a 


0 So it actually says the ame of the consignee? 

A That's correct. 

° Oid there come a time —- withdrawn. 

The date of this shipment on the airway bill 
is in November of last year, 1973. bo you have any knowledge 
•as to whether or not Suebe Fashions ever received that 
shipment? 


A 

0 

A 

Q 

A 

n 

A 

Q 

as a result 
receive this 
do anything? 


We never received it. 

Do you know why? 

It was stolen. 

When did you learn that it had been stolen? 

On November 26. 

Approximately what time? 

Between 9:00 and 10:00 o'clock in the morning 
As a result of your learning — excuse rne — 
of your learning that you were *t»t going to 
shipment and that it had been stolen, did you 



A 


Ye3. 






EXCERPT FROM TESTIMONY OF BERNARD RUDERMAN-DIRECT EXAMINATION 77a 
RE: SWEATERS 

Rue 1 irman -- 3ft'.) 

Q What did you do? 

A I contacted Lufthanza Airlines. 

I 

0 Yes. 

A Contacted their security department there to 

advise them of the lost shipment and they were supposed to 
get back to me. 

Q Mr. Ruderman, I show you Government's 

Exhibit 1A and 4B marked for identification at this time. 

And I ask you, sir, do you recognize these 

two garments? 

A Yes. 

0 How do you recognize them? 

A By the markings in the garment and the label 

and the characteristics of the garment. 

0 What are they? 

A Well, it's made in Italy for Signor Valentino 

with our RN number. 


20 i number in? 


Would you describe for the iury what an RH 


It's a registered number given to us by 


the U. S. Government, covered by the Wool Products Label 
Law. 


And what — I'm sorry. 


25 


A 


We must have this attached to each garment 






HE? ER SWeI?ers TESTIM0NY 0P BERNARD RUDERMAN-DIRECT EXAMINATION 78 * 


tliiit \VP brj. IV J in. 


H'jf «rmon - diicrt 


‘/hat is the RIJ number assigned to Suebo 


Fashions by the U. S.? 


3 30fi2. 


nd is, that the number that appears in 


Government's Exhibits 4A and 4B? 


Yes. 


0 Are you familiar, Hr. Rtvlerman, with the 
characteristics and description of the various garments 
Which consisted of the packaging and shipment in the stolen 


44 cartons? 


Yes. 


Can you determine what the relationship as 
to description between these two garments has to the 
two — to the garments that were in that shipment? 

A The same. 

0 How close are they? 

A Exactly. 

0_ Exactly the same. 

HR. LEVIM-EPSTEIW: Your Honor, I now offer 
Government's Exhibits 4A and 40 in evidence. 

THE COURT: /mv oh 1 OP i 1 

HIES SELTZER: Just my previous objections. 


your Honor. 













EXCERPT FROM TESTIMONY OF BERNARD RUDERMAN-DIRECT EXAMINATION 7 

9a 


RE: SWEATERS 


1 

Pin *rrusn • rl{i ■< : 3P] 


2 

TP” COURT Chat i •» you” .‘-rvious objc ron : 

'** 

3 

MISS SELTZER: Previous objections are that t 


4 

there has not been a proper fcr.ndati.on laid. 

i 

5 

THE COURT: Improper j r '.Eioii? Overruled. 

t 


r -.’111 take It. 


6 



7 

You understand, ladies and gentlemen, the 


6 

fact that I am allowing these exhibits to come in 



not Indicate that T bell that they wore a 


9 

part of the shipment or they voxen'fc r part of the* 


10 

shipment or that they were found In defendant’s 


11 

house or that they wort' not. 


12 

, That is for you to decide. All I am rulirg 


13 




j : thiv. yon may consider the evidence. . 


14 

Ts that clear? 


15 

THE CLERK: Government ’ s Exhibits 'IA and '■111 


16 

marked in evidence. 


17 



XX 

(So marked.) 


18 

MISS SELTZER: 2 am rorrp your Honor. T'-as 


19 

ur.'h»r the impression that they had already beer. 


20 

admitted into evidence earlier. 


21 

THE COURT: No. 


22 

(continued next page.) 


23 



flws. 



24 



25 
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RE CER SWEATFRS TESTiM ° NY ° F BERNARD RUDERMA N-DIRECT EXAMINATION80a 

Rud i r '-.l errs 

39.' 

■ if. Ludderm n, based upon vir: O'lK'vionce and 


3 based upon /our knowledge of this particular shipment, can you 

4 to11 th(i i ur Y what the value of the stolen shipment was? 

5 A Approximately $65,000. 

6 j ^ ,1r * R,J dderm-m, let no -v-k vcv rran yon say wi »-h 

7 j positive certainty that Government's Exhibit 4A and B in 

8 I evidenc « d * d cone from that load, the stolon load? 

9 A With some certainty, yes. 

3 Mb. SELTZER: i would obi out to the question. 

I 1HE COURT: Sustained, if you object. 

MR. LEVIN-EPSTEIH: I will refrains the question. 

I will withdraw the question, your Honor. No further 
questions at this time. 

CROSS-EXAMINATION 


BY MS. SELTZER: 


Mr. Rudderman, you have been working for Suebe 


for quite seme time; is that right; 


Yes, 


fiuring that period of time have you been 


consistently importing this from Italy? 


Yes. 


Italy? 


How long have you been importing this from 


Approximately ton years. 


N r 




• V 
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EXCERPT FROM TESTIMONY OF BERNARD RUDERMAN-DIRECT EXAMINATION 
RE: SWEATERS 

i 

0 Fron what particular oou’dry did the knits — 

excuse me — from what particular manufacturer did they come 
from? 

A "•■•gnifico Deppi. 

o Where are they ] oca t od ? 

A Cossano, Italy. 

0 How long have you been dealing with that firm? 

A Approximately six years. 

Q Did they make exclusively r or you or did they 

sell to other distributors or ether stores? 

A They make items exclusively for us aud they 

ooll other stores. 


C! In other words, you do not own that company, 

your company docs not ov/n that company? 

A Ho. 

O Does your company have any control over the 

Italian company, in other words, do you control their 
productJca? 

A Ho. 

Q Do you have any idea whether in fact they ever 

made sweaters like this for any other people? 

A Ho idea. 

o This particular sweater, this particular model. 


25 


is that right? 



RE? ER SWE^ERS TESTIM0NY 0F BERNARD GERMAN-DIRECT EXAMINATION 

Rvdderman-cross 


182a 


A 

Q 


394 


A 


0 


That is rijht. 

For how long — I do not remember the name. 
Deppi. 

How long has Depjjl been making this particular 

model of sweater for your company? 

dA 

A Six years. 

0 And in that period of six yearc how many 

sweaters of that sort have been sent to you in the United 
States? 

_1 will take a guess — a quarter ofji minion. 

0 Is there any way that you can say anything 

further than those sweaters look like the other sweaters? 

A Yes. . - 

O 


A 

0 

A 

Q 

A 


That have been sent to you over a period of timfj? 
Definitely. 

How would you say that? 

By the content. 

What do you mean by the content? 

0 

The wool content. As of the beginning of 1973 
we had to change our content. Originally, those sweaters 
were 300 per cent wool. 

0 You did not understand my question. 

MR. LEVIN-EPSTDIIJ: May the witness finish 


his ansv/er? 






EXCERPT FROM TESTIMONY OF BERNARD RUDERMAN-DIRECT EXAMINATION 
RE: SWEATERS Rii'Merman-cror.'j 393 

THE COURT: Ves. 

o I an sorry. 

A Then we had to change to a blend due to the 

fact that the price of wool went sky high so we kept the 
sane style but changed the content. 

o So then how many of this particular sweater 

with thin particular wool content h«, : been sent to the 

United States by Dp >pi to yon with that label, that sane 
label? 

A 1073? 

0 No, always with that identical sweater. 

• A In 1973 we are talking? 

0 I an talking in all tine. . >. 

A 45,000. 

n Is there anything of the other 399-some-odd- 

thousand sv/eators that is different from those two sweaters? 

A I am sorry, I do no,. understand. 

O In other words, is there anything in other 

words, you received several shipments of this particular 
kind of sweater; is that right? 

A That is right. 

O Is there anything peculiar or particular about 

these two sweaters that would let you know that they were in 
the shipments that was hijacked on November 20th? 





RE: SWeSs TESTIM ° NY ° F BERNARD RUDE’RMAN-DIRECT EXAMINATION 


is about these, is thorn none thing you can 
look at that say:; it war? on the November 2f.th shipment? 

A Yes. 

!.’)nt ir, \ 

A This bottom. 

Did y 0.1 receive an earlier shipment of sweaters? 
A Vos. 

0 ' o-.-- Nv.y idort real. . a.,„„ f;vr 

A Yes. 

0 Did they have a bottom like this bottom? 

• A Vos, 

n how do y o.i l-.nov; that thrse sven tdrs didn* 

come from the earlier shipment? i 


June, 


The earlier shipment in the early p.*t ■>£ 


how many sweaters in tint shipment? 

Probably ifi, non. 

Was there a later shipment that came in? 


Idc-nticn l sweaters? 


How many sweaters were in that shipment? 

A ppr o:: i n - tn .ly 50,000. 
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EXCERPT FROM TESTIMONY OF BERNARD RUDERMAN-DIRECT EXAMINATION j 
RE: SWEATERS 

Rt 'Idermaiv- redirect 

MS. SELTZER: Thanh yon. Mo further ^ikstions. 
REDIRECT EXAMINATION 
BY MR. LEV III—EPSTEIN : 

0 Mr. Rudderman, you testified that you had 

t 

three shipments or the exact nuiobor nod el wool content 
sweaters of this sort; is that right? 

A That is right. 

o When did you get the first shipment? 

A In June. 

O You said that consisted approximately of 15,000 

sv/eaters also? 

A That is right. 

° Miat happened to those 15,000 sweaters? 

A They were sold to various customers throughout 

the United States. 

0 They were distributed by Euebe Fashions? 

A Yes. 

' bid you ever have or were you over notified 

that of the first shipment, meaning bad: in June, that any 
of those shipment sweaters wore reported missing? 

A Hot to ny knowledge. 

° Did you ever have any notification by any of 

your customers on that first shipment in June that any 
packages you sent out to thorn did not arrive intact? 


25 





TESTIMONY OF BERNARD RUDERMAN-DIRECT EXAMINATION* - 
Riv’dcrman-rcdiract 

39U 

Mo. 

Do you also stock sweaters when they arrive 

Yes. 

Now what do you mean by stock? 

Wa take them and we box them and we keep them 
for inventory purposes. 

0 Can you give us an estimate of how many 

sweaters in the first shipment were inventoried that way? 

A Approximately. 

Q And the rest were shipped out to customers I 

think you testified? 

A Right. 

Q Well, five months before the date of this 

hijacking? 

A Right. 

Q Can you examine these two sweaters and tell us 

from your examination what kind of shape they are in in 
terms of wear and tear? 

MS. SELTZER: Objection, your Honor, as 

irrelevant. These sweaters were in the possession of 

the Government for two or three months. 



EXCERPT FROM 
RE: SWEATERS 


A 

Q 

from Italy? 
A 
Q 
A 


THE COURT: Sustained. 

HR. LEVIN-EPSTEIN: Your Honor, may I have an 
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EXCERPT FROM TESTIMONY OF BERNARD RUDERMAN-DIRECT EXAMINATION 



RE: SWEATERS 


J 1 

Ru ’derman~rodi vc ct 3 ^ 

9 

2 

offer of proof on this? 


3 

THE COURT: What are you aoing to show, they 


4 

were not used? 

1 

5 

MR. LEVIN—EPSTEIN: Well, amongst other things, 



! 6 

If Mins Seltzer is suggesting these sweaters have 


i 

7 

been in the Government exclusively since they arrived 


8 

in the country we will stipulate to that except the 


9 

time they were hijacked. 


10 

MS. SELTZER: No, T am not stipulating those 



11 

sweaters were hijacked. 



12 

THE COURT: Sustained. 



13 

MR. LEVIN-EPSTEIN: T will withdraw the 



14 

question on that basis. 



15 

0 Mr. Rudderman, the third shipment, the hijacked 



16 

one being the second shipment, can you describe to the jury 


17 

when the third shipment arrived? 

1 

18 

A December 3rd. 


19 

o December 3rd, that is very quickly apparently 

- 


o 

CN 

compared to the other two shipments after the stolen 



21 

shipment. Why was that? 



22 

A Well, we set up a schedule of orders in a 



23 

sequence that we can call them in any given time and they 



24 

would have them stocked for us. When the first shipment 



25 

came in it was sold and distributed. Then the second 



* 

■* 
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shipment we called in came in and then it was hijacked and we 

had to replace it immediately so we called in for the third 

shipment end it took a matter of days to get here. 

n Did there come a time when the third shipment 

was disposed of by Subie Fashions? 

A Yes, over a course of normal business. 

0 Upon my reguest, Mr. Ruddorman, did you 

investigate the files of Subie Fashions and the records of 
your firm to determine exactly what happened to that chird 
shipment? 

A For a certain period of time, yes. 

o Did you prepare a list of certain items and 

their disposition for me and for purposes of t^a*t 
request? 

A Yes. 

0 I show you Government Exhibit 7 marked for 

identification. I ask you if you recognize it. 

A Correct, it i3 the one I made up for you. 

ILR. LEVIN-EPSTEIN: Your Honor, may this be 

marked in evidence? 

Mo. SELTZER: May I see it, please? 

fiR. LEVIN-EPSTEIN: I offer it in evidence, 

your Honor. 


THE COURT: Any objection? 
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EXCERPT FROM TESTIMONY OF BERNARD RUDERMAN-DIRECT EXAMINATION 
RE: SWEATERS Ru llerman-rcdirect 

4 01 

MS. SELTZE;'.: No objection. 

TIIE COURT* All right, it May be marked in 
eviderce. 

THE CLERK: Government Exhibit 7 for 
identification marked in evidence* so marked. 

MS. SELTZER* Th e Gove rnment..apparently 
analyzed the ha ndwriting an d apparently there was no 
report. Therefore, I h ave h ad the opportunity to have 
that handwriting analyzed and to have an expert who 
will testify her e today a3 t o his conclusion on v/ho 
s igned or who did no t sign t he authorization.to tow. 

In addition to that, the Covernmont, except for 

that handwriting, except for those two sweaters, the 

* 

Government's case is also based on the identification 
of three tow truck workers. Either Mr. Messina was 
in Bob's service or either Messina war- at the Sunoco 
station that evening at 10*00 o'clock or he not. 
How do we show to you ho was not there? The only way 
I can show he was not there is to bring to you the 
people he was with that night, l/choppm to be very 
fortunate. It happens that evening Mr. Messina and 
his wife and two other couples went to Club 002 which 
is a club in Brooklyn and that night they happened to 
see .Timmy RizcllJ , who wa3 performing.. If ho had not 









REf'sWElSs™ 8 ™’' ° F BERNARD GERMAN-DIRECT EXAMINATION 9 " 

Sc!tzer-opcninq 402 

" aU U,at Wticulur incident to enable them to recall 
that evening we would have been in more serious 
circumstances than we are now. nut I have the 
witnesses and I have the friends of Mr. Messina who 
were with them that night and they will testify to it. 

All I ask you at this time is to keep an open 

mind and I am sure you have been doing it throughout 
the trial. 

The Government has the burden of proving their 
case. The defendant does not have any responsibility 
in a criminal trial, if he wonted to, he could have 
cat here through the entire trial and we could in 
fact not produce any evidence if wo so dhsired 
because the defendant is presumed to bo innocent 

he is entitled to require the Government establish 
guilt beyond a reasonable doubt. 

l. T e have here decided to take an affirmative 
duty upon ourselves and through my witnesses I hope 
to s ow there is a very, very serious doubt as to the 
conclusion and as to the identity that wan made by 
those three tow truckdrivers. 

I will call my first witness, a handwriting 
expert, Mr. Cromwell. 
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EXCERPT FROM TESTIMONY OF BERNARD RUDERMAN-REDIRFCT EXAMINATION 

RE: SWEATERS , , 

i 4UC 


. .. ■ ! .. 11: i. . • 

pcnod ! . > ..i b.*rs lIkiI: wore nark o." this LhirU chiy.iicnhY 

. V • •'•1*0 i;oni' ou' Lo v.trj. • cities, weero L* , 
' •’ >, 1 1 1 I- i; i:ii • •, ..'.js'iin, 1 i • i-> ■>, «»' York it . 


i • •!.!»»•» :-i. . i i.: <vi 


■ l . 1*. i ..-i I i 


A ;\oj:ro-:iin tolv 1200 uv"at m;-: fur the first v.ouj. 

o You sairl ns nark of h. 1 li';t I Relieve that 


certain • itors v<*re sent Lo uu' 


• •. •• i /OITi. vJii. \ 


n roa; 


(i 


A 


O 


A 


That's rirjhL. 

How many sweaters? 

I i . (-• -~ T . 1 ],t~ . 

rj ility-nirii oat <> r : a !'•' ■' <• 15,*000 .sweater a? 

Si:: teen. 

Sixteen? 

Yes. 

MS. SF.T,T"i:R: I object . T thin], it was J5 out 


or 1200. 


MS. Slil.TZER: 


VT'.! Shj.pjHM out. 


Wo, ] C ., (!•'i) <: iimi in. 

Mat I t!• i n\ v : *i.i s:»i<l only 120! 


THE WITNESS: That week. 


ii . hi V I.<-i IPS a I [•: Can wo have it read hack. 


COURT: You cat' iUM’iin« »-n it. on cron. 


ONLY COPY AVAILABLE 









RE- LR SWEA?ERS TESTIM0N p ‘ , ;ir ' - UDER MAN-REDIRECI’EXAMINATION 

Ruc.M.iuun-rr-’iicpcL 

examination. Art there any further questions? 

HR. LEVIM-KPSTEIi'J: Perhaps one, your Honor. 

Eased upon your investigation of your files and 

your knowledge of the business an*] what happened to the 
sweaters is you distribute then, how sure — 

'IS. SELTZER: Objection, your Honor. 

THE COURT: On what ground? 

HS. SELTZER: I believe thin was gone over on 
some point previously. 

THE COURT: As repetitive? I cannot hear you, 

Ms. Seltzer. 


dj. SELTZLR: 1 think it v/as din 


cussed yester- 


ihE COURT: Are you objecting to it on the 
ground it is repetitive? 

MS. SELTZER: No. Should we approach the bench. 
COURT: Continue the question. 

T Can you tell us how sure you are that those 

sweaters an you have testified before came from the hijacked 
load? 


f’S. SELTZER: Objection. 

THE COURT: Sustained. 

Ladies and gentlemen, you will have to decide 
Lnit yourself based upon the circumstances you have 








CERPT FROM TESTIMONY OF BERNARD RUDERMAN-REDIRECT EXAMINATION 193a 
: SWEATERS 

Rud<’rnan-redir ect 

4 U (i 

heard. 

Q Mr. Ruderman, Government: Exhibit 4-A and 4-D, 

how close a resemblance do they bear to the sweaters in the 


hijacked load? 


Exactly. 

No difference? 


No difference. 


MR. LEVIN-EPSTEIN: No further questions, 


RECROSS EXAMINATION 


BY MS. SELTZER: 


Mr. Ruderman, there were 15,000 other identical 


sweaters that came in previously? 


Correct. 


Do you have a list of how many of those were 


distributed in the New York area? 


y Is it possible of all the 15,000 a good part 

of them were distributed in the New York area? 


Arc we dealing with the same people at that 


time that you were dealing with? 
A That is right. 


So that means a quantity of the 15,000 were in 


fact probably distributed in this area? 
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4 Ruc!orman-re-crocs 403 

A A quantity, yes. 

Q When yca were notified that the shipment nad 

been hijacked or had been stolen from the cargo building at 
Kennedy you said you immediately got a new shipment of 
identical sweaters? 

A Yes. 

Q What period of time elapsed between the time they 

were sent off to you and the time you notified the people 

in Italy, Deputy, that you needed replacement? 

A A matter of five or six days. 

Q xhey in most probability had another 44 cartons 

or 11,000 sweaters of this sort already made? 

A Yes, I explained that. ' - 

Q Do you have any idea in addition to those 11,000 

' e y had already made whether they may have had another 
11,000 cr 15,000? 


They have right now for us 20,000 when we call 


them, not these. 


I am talking about these, the ones with this 


wool content and chis fringe. 


No, they are no more like that. 

Dut at that time they had at least another. 


what was it, 11,000? 


16, C 3 0. 


Vv" 



i 1 * 

TV-v, 









EXCERPT FROM TESTIMONY OF BERNARD RUDERMAN-REDIRECT EXAMINATION 3 
RE: SWEATERS 

5 Ru(* erman-rccross ^ 

Q 16,000. For all you know they may have been 

manufacturing identical sweaters like that and selling them 
to other people? 

A Possibly. 

0 You wouldn't know that? 


Q 1° there anything about that sweater as you 

look at it that would indicate that it was not purchased at 
a retail store? 

A That I can't tell you. 

Q If you walked into a store and you wanted to 

buy a sweater that was imported by you, your company, they 

would look like this, wouldn't they? I could buy a sweater 
somewhere in New York? 

A Not like that. It would be in a bag, it would 

be neater, it would have a hang tag on there, some more 
glamor jus look to it. 

Q It would be the same thing? 

A Yes. 


When you import inem do they come in plastic 


bags? 


Yes. 


Have you ever seen these in a condition in 


25 


plastic bags since they were seized? 






re“ R sw e I?ers TESTIM0NY 0F bernard rud ERMAN-REDIRECT examination 

Rudurmnn-recrosr. 

'■ No, this is tho first t. ne I have seen them, 

0 Uefore y° u ta *<= then out of the carton what kincj 

of plastic bag are they in? 


A 

0 

A 

Q 

A 


A plastic bag with just markings on it. 

What markings? 

Made in Italy with the size. 

And each individual sweater? 

r.ach individual sweater in an individual bag 
with markings on it of the size. 

<J Is there any way that you can say with certainty 

that these sweaters are not part of the original 15,000 piece 
•shipment that you received in the early part of 1973, by 
looking at them? 

A By looking at them I would say they are not 

from the first part. 

0 Ilow would you know bv looking at them? 

By looking at them I see they definitely could 
be from the second part. 

They could also be definitely from the first 

part? 

A rio. 

y How many sweaters did you bring in in 1973 

prior to the hijacking that were absolutely identical with 
these two swe- .crs, with the same label, the same tag? 
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RE: SWEATERS 

7 Rudorman-recrors 412 

A As I say, about 45,000. 

Q Is there any way that you can tell that these 

two sweat- rs -- is there anything that you can tell by look¬ 
ing at them? 

A Yes, by the blue one. We changed the color on 

the second shipment. 

Q O.K., that is what I want to know. V7ould it 

have been the third shipment? 

A Same color. 

Q Is there any way you can tell these are not 

amongst the 15,000 by lookiny at them, I am not asking you to 
figure out mathematically. 

A No. ’ - 

Q Just as a person, you know, with your own power t- 

of identification and of sight, is there any way by looking 
at them you can tell they are not from the other 15,000 piece 
shipment? 

A That I received? 

Q From that 15,000 shipment. 

A I do not follow the question, I am sorry. 


Q You said you received 15,000 more sweaters 

like that, is that right? 

A I received over 30,000. 

U Is there any way — 


T 









EXCERPT FROM 
^E: SWEATERS 


TESTIMONY OF BERNARD RUDERMAN- 
Rudorman-recross 


REDIRECT 

4 


jE^f AM I NAT I dN 


A We e3tabli rshed you see the blue we changed froi 

the first shipment. That should have been in the second 
shipment,that particular color. 

Q They were also in the thi* i? 

!i Third, right. 

0 Is there any way by looking at them without 

knowing Mr. Messina is going to be arrested and at this trial- 

MR. LEVIN-EPSTEIN: Would the witness be 

allowed to finish the answer? 

A Would you want me to establish this could be 

in the third shipment. 

Q By looking at them is there any difference? 

© ' 

A No, 1 cannot tell if they were not. in the third 

shipment. 

MS. SELTZER: That is all. 

THE COURT: You may step down. 

MR. LEVIN-EPSTEIN; The Government rests, your 

Honor. 

THE COURT: Does the defense have any witnesses^ 

MS. SELTZER: Yes, your Honor. 

THE COURT: Call them, please. 

MS. SELTZER: Your Honor, at the opening of the! 


case I reserved my right to open. I would just make 
a brief statement to the jury at this time. 
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EXCERPT FROM TESTIMONY OF FRANCIS R. JULES-DIRECT EXAMINATION],99a 
RE: SWEATERS AND ALIBI ri „ 

Jules — direct. 

I R A 'f CIS R. J U L F. S, called an a witness, 

having been first duly sworn, testified a 3 follows: 

DIRECT rV'T'MTMATTO?? 
r.v f’H. i r'vi j-rrsTEri: 

Vou have testified br.fn.ro in this case no 
I an not qoino to belabor the record with further explana¬ 
tion of who you are. 

°nce ncain T direct, your aM'-»nHon to 
Oeconbor IP of 3 97.1, that war the date vou testified 
the defendant Charles "ossina was arrested. 

°n that date did von iniH ! he arrest? 


c T, 'here was that arrest? 

At his residence. 
n '•ho else was present? 

rv>tortive "cYcnna and '•’octive ’la loll a fron 
the Do:, i. .’.uthoritv Police T v»n , »rtP r 'uh. 


T) id you actually inforv Him defendant lie ’/ us 


under «rr*»st:? 


Ye«*. 


What else did you say to him? 

I told him what he v/as 'v'inrj char sod with, 
rid .you say anything '■>1~>‘ > 


*dvtsed him fclorouohlv of his riohts. 











re? ER sweI?ers T anS I al?bi 0F FRANCIS R - jules - dire ^ examination 008 

2 Jules - direct 

0 Did he acknowledge the advice of rights orally? 

A Yes, he said I know my rights. 

O Did there come a time when you advised him 

of his rights again? 

A Yes, in the New York office of the FBI. 

0 Was this done orally also? 

A I presented him with a form, a waiver of 


riohts form. 


I shew you Government’s Uxhibit 6 marked for 


identification and I ask you if you recognize it. 


Yes. 


What is it? 


Waiver of rights form signed by 0harle3 Messina 


and witnessed by myself. 


Was it signed in your presence? 


Did you inform him of the rights that are 


printed on this form? 


Yes. 


Didyou read them to him? 


Yes, and he read them. 


After he read then did he acknowledge that 


he had read them? 




A 


YC3 . 
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EXCERPT FROM TESTIMONY OF FRANCIS R. JULES-DIRECT EXAMINATION 
RE: SWEATERS AND ALIBI r>?0 


Tules - direct 

r> nid ho acknowledge that ho had re ad them? 

7k Yes. 

0 How did lie do so? 

A By si.CTninrt it. 

MR. LEVITT—EPSTEIN : I offer it in evidence. 
THE COUR' 1 ’: Ho objection having been noted 
it is admitted. 


THE CLERK: Government 1 s Exhibit G for 
identification now marked in evidence, 
o I direct your attention to Government's 

Exhibit G in evidence and ask you does there appear at 
the top of the form some notations made in ink? 

A Yes. 

O Can y>u describe what those notations are? 

7i Place, Hew York, date 12/10/73, the time . 


10:30 a.n. 

o Who made those notations? 

A I did. 

o After having advised the defendant twice of 

his rights os you testified, did you engage him in con¬ 
versation? 

A We then left the office and went to the 

Eastern District of Lew York in this building for arraign¬ 
ment . 


! 

I 
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ALIBI 

Jul. 'i - direct 


O 


Upon arrival at this building did you have 
a conversation with the defendant? 

A Yes. 


'Lid he Object, to having this conversation 


with you? 


No. 


bid he toll you at that, time he did not want 
to bo interviewed by you? 
a ;io. 

Q Did he tell you at that tine that he wanted 

to see a lav/yer? 

A No. 

Did ho intern you its part of these rights 
that lie had a right to a lawyer? 

A Yes. 

bid he agree to open!: to you voluntarily? 

A Yes. 

Can you tell the jury what that first con¬ 
versation consisted of? 

1,0 s^atod ho wanted to sny something and that 
ho hud nothing to do with this hijack load. 


Q 


You informed him of the hijack load? 








EXCERPT FROM TESTIMONY OF FRANCIS R. JULES-DIRECT EXAMINATION 0 ^ 9 
RE: SWEATERS AND ALIBI <>22 

5 JV’es - direct 

A He statec that ho wantod to tell me something, 

that he had been trying to pedal some Italian knit sweaters. 
He stated that late November on a Sunday he recalled that 
he was at the Chateau Loimoe on East 'ISth Street where 
he met rr individual ho knew as Vinnie and Vinnie asked 
him how he was doing and Mr. Messina . tated he was on 
disability and Vinnie asked him would lie like to make 
some money. 

O Did you ask him who Vinnie was? 

A Yes, and he did not know his last name. 

Vinnie asked fir. Messina do you still go 
• to the social club on Snyder Avenue, somewhere off Utica, 
and he said in fact I miaht go down tomorrow:and play 
cards, which would bo Monday. He said ho did go down 
to the social club and that after being there for an 
hour or two an unknown individual came in and asked for 
Charij o. 


(Continued on next pane.) 
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RE? ER SWE™r S T AnS I ALIBI° F FRANCIS R - J ULES-DIRECT EXAMINA-CJiQN 2 

iTuJ s—direct. 

!Ud Mr. Mersin t , give you the none of this 


individual? 


He snid his nnrn e was Vinny, too. 

Did he know the last: name of this Vinny? 


° This Vinn y told Charlie to no out in the 

" Ut0 " Obl,C takC ™ l — nanplen, T he I ieve they wore 

five of them. 

” r# '' r,! ‘ r:ln ° did ‘hot but had no luck poddlinq the 
sweater, and he still had two loft at home which if „e 
wanted we could have. 

1 hnn what happened? 

a hen we lef c the arraignment and* we drove 
Mr. Messina homo and he turned over the sweaters. 

During the course of the ride from Eastern 
District of Mew York, the office hero, the federal court 
house hero, to Mr. Messina's hone — withdrawn. 

Mhen you finally arrived at Mr. Messina's 
home did ho in fact turn over two sweaters to you? 

A Mot to riG. 


Did there cone a time you received two 


sweaters? 


Yes. 


Are these the two sweaters vou received? 






Z U Jd 
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EXCERPT FROM TESTIMONY OF FRANCIS R. JULES-DIRECT EXAMINATION 

RE: SWEATERS AND ALipi 

J'l J - s—direct 

A Yon. 

MR. LEVIN—EPSTEIN: The jury will recall these 

are Hovernnent's 4A and 4n. 

o Aoont Jules, on Decent- j* 1 fl r f last year 

during the course of thin day where testified you had 

thin conversation and you vere present with fir. Messina 
first at the Mow York office of the ITT and the Eastern 
District office here, and then in the car while you took him 
home, did lie ever once mention anyth .5 re to you akcut the 
Club 002? 

A No. 

o Did he over mention anything to you about 

being there on December 25, 1973? * - 

A No. 

n Did he ever once mention to you having dinner 

reservations at that club? 

A No. 

o 1 riel he over mention or.o> to you a couple that 

he knew by the name of Schreibor? 

A No. 

0 Did lie ever mention once to you n Mr. Morrelli 

A No. 

0 Did he ever mention once to you anything about 


a Jimmy Posse Hi? 
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-“ — * * vi A IWii i O 

HE: SWEATERS AND ALIBI, 

•Ttt] s-dxroct 


Or a comnedinn coning to their table? 


Ulion van the first tine you ever hoard anything 
about Ll'r Club R02 and dinner and what happened that evening. 
THE COURT: Do not answer that. 

0 Wore yon present in court yesterday? 

A Yen. 

0 Did you hoar Mr. Echro^l -t testify? 


Did you hear .Mrs. Schreiher testify? 


Yes. 


Did you hoar Mr. Morrell i testify? 


Yon. 


Do you recall their tesfinonv? 


Yes. 


Had you over hoard a version of that testinony 


before? 


MS. SELTZER: Objection. 

THE COURT: Sustained, 

t . LEVIN—hPSTETfl: May T as'c on what grounds? 
THE COURT: The defendant has no obligation 
whatsoever to reveal his theory to you and the jury 
nay not draw anv inference adverse to the defendant ! 
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EXCERPT FROM TESTIMONY OF FRANCIS R. JULES-DIRECT EXAMINATION 
RE: SWEATERS AND ALIBI 

J u 3 s -d A r o c L/o ros • i 

the defendant doesn't tall: l;o Hie HIT agent 
or the defense counsel doesn't revo.il anything to the 
FBI agent. There j.s no necessity to do that. 

* When the r l'I doesn't u^ar anything it is of 



i 

I 


no concern of this jury. The only reason the witness 
is testifying is to testify ns what Tie observed and 
nothing else. 


O In it a fact. Agent Jules, the only story that, 

was ever told to you — 

MS. SELTZER: Objection. 

THE COURT: Sustained. 

MR. LEVIil-EFSTEIM: Ilo further oucstiono. 
CROSS—E.'LV II NATIOlI * - 

BY MS. SELTZER: 

0 Agent Jules, you were with ny client during a 

good part of the day on December 13, 1973? 

A Yes. 

n that was the date of his .arrest? 

A Yes. 

O During the course of that date did he conplain 

to’jOU of a health problem? 

A Yes, he wasn't feeling well. 

0 What was the problem? 


25 


A 


He said he lnul a heart condition 











re? ER sweL R ers T and I al?bi 0F FRANCIS R - jules - dire ct examination 

m 

Jul s-oross 

Old he have any medicine or anything like that; 


positive. 


He night have had some pi 11s. i am no t 


You asked him if he needed medical help? 

Yen. * 

Was he concerned about this during the course 


of the day? 


Isn't that the reason vdv/ you drove him home. 


because he wasn't feeling well? 


I said I would drive him home, yes. 

It was lie that offered to cooperate with you. 


is that correct? 


Yes. 


° ,1C you lie had these sweaters and 

wanted to give them to you and you could have them? 

A Yes. 

He did in fact go willingly with you; you never 
got a search war ant to get the sweaters, did you? 


bid you ever toll hin at what time the truck 
was purportedly brought to Brooklyn on the evening of 
November 26th? 


A 


I cannot say that 
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EXCERPT FROM TESTIMONY OF FRANCIS R. 
RE: SWEATERS AND ALIBI 

Ju es-cross 


JULES-DIRECT EXAMINATION 
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o Do you ki.ow of anybody who over told him about 

that, that that truck was supposedly left off on Washington 
Avenue or whatever? 

A , They could have, but T don't recall. 

0 Does anything in your record reflect that? 

Does anything in your record reflect who told him? 

A No. 

0 Except for those two sweaters that were given 

to you by Mr. Messina and the other three sweaters which lie 
said he had given to friends of his, did he ever tell you he 
was in possession of any other sweaters? 

A No. 

0 Isn't it a fact that he told you. 'in response 

to your questions that he did not have anything to do with 
the li-jacking? 

A Yes. 

MS. SELTZER: No further questions. 

MR. LEVIN-EPSTEIN: No redirect, your Honor. 

TIIE COURT: Anything further? 

Does the Oovernment rest? 

MR. LEVIN-EPSTEIN: Yes. 

THE COURT: Any rebuttal by the defendant? 

MS. SELTZER: No. 


25 


THE COURT: 


Does the defendant rest? 
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THE COURT: T am going to toll you what the 
law in, ladi«3 and gentlemen. I want you to follow 
ny instructions. You will decide the facts. I have 
no view of the rniilt or innocence of this defendant 
.ini! nothing that I have said or done or nothing that 
tiie attorneys have said or done should be used by 
von in inferring guilt or innocence. You will decide 
that on the basis of the evidence. 

The fact that the prosecution is brought in 

the name of the United States is of no significance. 

Every party in this court is entitled to the same 

consideration. "lobody is entitled to any sympathy 

or favor. The indictment is merely a'way of bringin> 

a charge into court. It is not entitled to any 

weight in your deliberations. It is not evidence. 

\ 

This defendant has pleaded not guilty and that 
ncans that the Government has tie burden of proving 
guilt beyond a reasonable doubt, v/ith respect to 
each element of n :ic!i of the tv.’O offenses charged. 

Tnis burden never shifts throughout the trial. A 
defendant does not. have to prove his innocence, 
he need not submit any evidence. a defendant need 
not ta’:e the witness stand, and if he chooses not to 
testify, you must draw no inference against him 
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Charqc? ' ,J - L 

because lie so chooses. 

And the matter should not be considered by 
you. That is because a defendant is presumed to 
bo innocent. That presumption of innocence remains 
throughout the trial ancf into your deliberations. 

A reasonable doubt means a doubt sufficient 
to cause a prudent person to hesitate to act in 
the moot important affairs of his or her life. 
Reasonable doubt may result from the evidence pro¬ 
duced or from failure to produce evidence. Finding 
a person to be guilty of a felony is a serious event, 
and you should consider that in determining whether 
or not the Government has proven him guilty beyond 
a reasonable doubt. 

Nevertheless, if at the end of your deliberations 
you are convinced beyond a reasonable doubt that a 
defendant is guilty of a crime as charged, then you 
should find him guilty of that crime. There are 
two counts charged here. And you should consider 
each count separately. 

In essence, you are trying two separate 
cases. In both counts or charges, it is necessary 
as I will explain to you, for the Government to 
establish that cne defendant acted wilfully and 








COURT'S CHARGE 




hi s roe 


: .m."-i-Milv befon he can found guilts*. 

And act in willful and knowing if it is done 
int Mitionnl ly, deliberately ind voluntarily, with-the 
' ' ‘ ' t i r- int'-lit to r.ccoiiip] i ”h -'orv*thing the law 
' : * 'hat in to s.y, it'i a hvl purpose , Hero 

inn did pux ['css being, in the case of the first 
count, to hijack a truck, take nonnession of it, 
illegalle; and in the second count, to possess illegal 
• i •> -.,i . r ;j 1 1 tin in detail to you in a 


1 .Ul.l.Uit , 


A-p. act is not knowing if it is committed 

u>'.mus* of Mistake, carol.:, ssir us, negligence, 

•i *i<I j tv or come otner .ion-n -*”.Ln si r’ won . And 
t il '.cate of mind of the defendant will have to be 
inferred from the circumstance:; revealed by the 
i - t nee. 

‘low. Count 1 reads is follows: 

>n OJ. .out t.i.. ! r i: h j • . of lovember, 1)7 3, 
within the hi 5torn Oi strict of Ui'.t York, the 
1 fwiiinl. ( 'nn l*c • sins il fully and knowingly, 
!lil ''A sit to conv >rt to hi.; own use, did steal, 
to,.e and currv away from banco Air Freight, Cargo 
.building HO, John F. Fennody Airport, approximately 
’k cartons of it'li n tnrf ) : a -k pullover shirts. 
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having a value <• f. approximately £45,000, which 
gcods weremoving as, and were part of and constituted 
a foreign shipment of freight, from Milan, Italy 
co lev; York City, State of Haw York." 

That count charges n violation of one of 
the Federal statutes, which reads in relevant part 
S3 follows: 

"./hoover steals or unlawfully takes or carries 
away or by frnml or deception obtains, from any 
air terminal, airport, aircraft terminal or air 
navigation facility, with intent to convert to his 
o;:i use any goods or chattels, moving as or which 
are a part of, or which constitute an interstate 
or foreign shipment of freight, express or other 
property, is guilty of a crime." 

If you analyze the charge in the statute, you 
will see that the Government, has to prove six 
el.:; i »ntn beyond a reasonable doubt: 

First, that the cartons were taken from an 
air cargo facility, in this case, Lance Air Freight 
Cargo Building 30, at John F. Kennedy Airport, 
whicn you could find is within that definition an 
air cargo facility. 


25 


V-eond, that the cartons were moving as a 
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Cor-ign «hipB0«r of freiqht. T„ this C'S* from 
Milano, Italy to Sew York City. They continue to 
move in foreign commerce until they are actually 
delivered to the ultimate consignee. 

Phird, that the carton?? \tern worth more than 
a hundred dollars, and you have testimony on that. 

It does not have to be exactlv ns charged, as long 
as it is over a hundred dollars. 

Fourth, that the cartons were stolen by the 
defendant. “low, stolen means acquired or possessed 
as a result of some wrongful or dishonest act or 
taking, whereby a person willfully obtains or retain: 
possession of oroperty that belongs to ..another, 
witnout or beyond the permission given by that other, 
and with the intent to deprive the owner of tne 
benefit of ownerhsip, and you can find that taking a 
truckload of merchandise without consent of the 
owner or consignee constitutes stealing. 

Jifth, that the defendant acted unlawfully 
and with the intent to convert the goods in question 
to his own use. Unlawfully means contrary to law. 
do to do an act unlawfully means to do will fully 
something which is contrary to law. A person has 
an intent to convert to his own use when ^ 
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own use when he ha 3 the 
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‘>t» or ah> jt the 25th djv> of Movepher, 1071 , 
witiiin the Eastern district of :;ew York, the defendant 
CharleB Me3sin * did wilfully and unlawfully receive 
• .:.iv» in nis possession anpiojcinately 4 4 cartons 

of Italian turtleneck pullover shirts having a value 
of approximately 515.000, which goods had been 
stolen from banco Air Freight ,Cargo Huilding no, 

•-o ,11 F. hennedy Airport, while Moving as a part of 
am constituting a foreign nhinnent of freight, 
from Milan, Italy, to lew York City, State of Wei; j 
York, the defendant Charles Messina knowing the 

j 

•'* ’* - to 1 ave been stolen." 

..iat .. .-.o-'.ailed possession lourit, ;uui 

it cnarges a violation of u di.ffr.rrnt statute, which 
reeti'j as follovrs: 

"i.’hoover buys or receives or has in his posses- j 
-Jion any goods or chattels stolen from foreign 

<c co, sowing the sav,.- to have been stolen, is 

guilty of a crir'° 11 

In tms case, sx «* is not olnrged with stealing 

, 

a. ton,. u-. is c.iuiged wi-a having knowing 
poaaax-ilon. From goods stole,, from foreign commerce, j 

* nd " erc> co °' vou '«vo to fine! beyond a reasonable 

doubt six elements. 1 
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(• }•] • C) 8 7 

First, tlii-.t the carton*- ••:ere in fact ‘;t:ol"n. 
There does not s.?cn to he v^ry ranch question about 
that, but you have to find that beyond a reasonable 

doif >t. 

Gbcomi, tnat the vain o r the cartons exceeded 
a hundred collars. There does not seem to be much 
question about that but you have to find it. 

Third, that the cartons were taken from an 
air carqo facility. Acj.-in, t!;:re does not seen to 
he much doubt about that but von have to find it. 

Fifth , that the defendant had in his possessioi 
such stolen cartons -unci that is strcnously contested. 
The defendant sv/s:Tfc wasn't nr* there at all. 

The Gov • rnnont says: We have shown beyond a reason¬ 
able doubt that it was you that had possession. 

'low, that is the critical element really in 
the curio. : Iov/, what is no*i seas ion ? Well, the 
Government can orove either actual nossession or 
rot structiv» * os session. 

A nerson who kuov/inql*' ear; direct pays leal 
control ov«r a thincj at a oivtn t iei-^ is then in 
actual possession of it. Tnis is true even if 
p'nvsical control is onlv momentarily. If he just 
f."»t.s into the true!; and help’, move it around, he 
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}l 0<rr.:;r.r:nio,. cf . fn ^ Jn - r . Ry(?|| 

though ho is not in actual possession, if he has 
t-he power and intention to exercise dominion or 
control , djrcctly or .indirect W through er other 
,m^son, he is then in constructive possession. 

ihiat possession nay be single or joint. If 
t-o or more persons share actual or constructive 
possession, then it is joirt and each person is in 
possession. 


You can have a person driving a truck with 
cartons, helping to store them, to load them, to 
unload them, towing the true!:, directing the driver 
'Sid all of those people arc 1 r» possession of that 
truck. So if you find beyond a reasonable doubt 
Prom the evidence in the cas<> that the defendant 
cither alone or jointly with others had actual or 
constructive possession of the goods described in 
..u.i indictment, then you may find that the- goods 
w.-re in the possession of thy defendant, this 
defendant, within .the- meaning of the word possession 
as I have used it. 

--'ixth, that the defendnat must have known 
that the goods were embezzled or stolen at the time 
he had them in his possession. The mere fact that 
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they v/ere stolen does not make him guilty, if he 
is unaware of the fact that they were stolen. If 
you find that the defendant knew the goods were stolerj, 
there is enough to find him guilty, even if he does 
not know all the details of the theft. 


If you find that the defendant possessed 
goods and you find that they were recently stolen 
then such possession of recently stolen goods 
may be considered by you with other circumstances 
to decide whether a defendant had the requisite 
knowledge of their being stolen from interstate 
commerce, unless the evidence satisfactorily 
explains their possession. . _ 

lie does not have to know that they were stolen 
from interstate commerce, lie must know that they 
were stolen and they must in fact be in interstate 
commerce. 

A difficult aspect of your duty is to determine 
the credibility of the witnesses that you have heard 
in this case. In weighing the testimony, you may 
consider the relationship of the witness to the 
Government or to the defendant. His or her bias 
or interest in the outcome of the case. The manner 
while testifying, the candor and intelligence a3 you 
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<53 3 

■ aa rr,’.: 

‘ 1 ' ' ' ' ’ ’ ■ i,i : r o ’ * i i v. 1-ji‘e in:; ooeii 

^ <:o rrohorat ton or contrndioti on |, v other evidence. 

■ T you h-li<va tlirf- a ai Himi ha.; wilfullv 

1 ' 1 ^ ^ / J • 1 YOU, ’ 1 * t r, to ,-j p -a f r i . > ] 

'• ' 5 • r oil !• v d i ; r.->'j ■-( rd hi'j * ?sf i mony 

i » r.\(A< or in part. hut a n.ay have lied 

1,1 1 ’V'- - a I'i-'-ta’ ii ■ jt'i respect to part of 

'' ’ *” .'ue , u accura* with respect to 

1 ■ * r ' rt • dir-: t f -r • i'.iil i ky of 

'*■■'* ’ * : fo ‘•'utennined ' • you in much the name 

way. 

,f ' u •' 1 ' ’ '»t !:o 1 JIV" ■.n\ •.'renter .-/virjht. or 

‘ • '■ ' ’ tf'Sti. ’*>! o. I i who 

: "’ f; ■ ' 115 -i'-i - ' case ;;<]] . l” l>,. cause of the fart 
*" '• ,lc jr,n of tin- Gov ;ran»nt. his testimony 

'v.il i,'* r just P'\ • r. nt i riouy of nil 

' “ r d ••••’ ‘'o; '; ir- evaluated. vlu* re re number of 
’’ ' L ' 5: oru ‘ M!: ' dnr; no ;ary rr-1 nr.ionshjp 
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i-r> V V' rv sn.-ci ic, if uhi actually ny-d it. 

If you v.Mnt any of the <-»::hibits sent in, 
we can do that. It- j <j !;uc;i easier to nr»nd in 
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why. 


i i i < 


”('ii are «*nti t1 od f;o your o./n npi nionp but 
you should li;+-~n carefully to r >.c'n other. While 
you should not ii'.'.jitutfe *-o f-’iiKi'i- 1 your riin ,, f if 
you arc ronvi need that nno*-ur r ’icnion in correct, you 
;, iou 1G na’-o uri vour ninG your: 1 f . The decision hah 
to In.* un;ntii.(juh. All twelve of you oust agree.' 

Your oath suns un vonr duty and that in, 

"di -ho.it fear or favor to anv person, you will '/oil 
• utd rrulv try the iunuen bofo v' f.licac p-*rfcit»r., 
according to the evidence olven to you in court and 
the laws of the United State's. 

lor/, I air. going to excuse the three* alternates. 
Thunk yon very nuen. Report, downstairs. Do not 
d> .f;': rhi *. c iwith soli ot ,••)' or anybody e 1 s•• 
until the V'-rdict in in. 

Ts that clear? All right. You are discharged 
Ic;, the at torn rye, v/il 1 con.; to the sidebar 
iri case T havo ni.s-spoken or onittnG to say anything, 
(Alternates excused nor/.) 


25 


(Cht following ocourr 1 at side bar.) 










1 


COURT'S CHARGE 

Cba 


THE COURT Vos? 

IXSo SLLl'ZER: I ha-.e no objections. 

tw * NSW-KWra™, at all _ your llonor 

(tii open court.) 


' r:r: cn,wr ‘- All ritjh t . the marshal. 


I'li -iSC . 


(Ono male marshal dulv sworn by the clerk 


of iht* ^ourt.) 

, :i ' <T)U!J ' l, s the r.»r-‘l sono paper 

*nd pencils, please. 

T.adios and gentlemen, retire and consider 
your verdict. 

Call the next case. 

(rh ° following occurred in the absence of the 
jury at 1:30 p.m.) 

r;;c COURT: ah right. 

t-n.e your motions at the end of the- plaintiff' 
■■■ * ; *>ad your case. 

blf.S SELTZER: Your Honor, at this time X 
'* jnh1 W,U ’ or Rula 20 of the redcra) Rules of Criminal 


i J r dure first at the close of the Government's 
cm* for an order of dismissal on the grounds that 
the Government failed to make out a prin.a facie case. 

the Court : Honied. 
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IxSJ SCJ,T,.dU: And all Ui:.* evidence, 

I will make the similar notion. 

THE COURT: Denied. 

/ill riuht, 'jot th« ::xh i ; ? i It, laid out on that 

ai. 1c table before you leave. 

MR.IJIVIh-CrSTEiri: Very well, your Honor. 

(kcct.au taken.) 

(Jury ouc at 3:50 p.m.) 

♦ 

Till' COURT: The jury iir.j requested a copy of 

t’ni> indictment by note narked Court Exhibit 5. 

Iu there any objection? 

HISS JiiLTZAR: ho, your Honor. 

Tad COURT: All riylit. 

The Clerk will war); a copy of tlie exhibit. 
Court -- of the indictment Court Exhibit G, which has 
been examined by both counm-1 and in the absence of 
objection. Court Exhibit ( > .is r;iv«*n to the Clerk of 

t. t-- Court with the instruction to fjive it to the 
r jj Ami for han.iintj in to the; jury. 


MR. 

LCVI.T-RRGTKr;: 

I've taken the liberty 

Ti:!l 

COURT: One is 

enough. 

:ir. 

LP.VI.'I-.’JPSTHTT: 

Obey. 
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(Re. ces i t I’.uii.) 







